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QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Was the lower court justified in refusing to grant a 
new trial where the evidence showed that appellants were 
represented by competent counsel of their own choice? 

2. Was there sufficient evidence for submission of the case 
to the jury? 
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©ntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,157 

Wilson M. Moore, appellant 
v. 

United States of America, appellee 


No. 12,158 

Joseph Hall, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

Appellants Joseph Hall and Wilson M. Moore were in¬ 
dicted for violation of Title 22, Section 2901, District of 
Columbia Code, for robbery from one Raymond Lewis. 
Upon a plea of not guilty they were tried by jury, and con¬ 
victed on January 5, 1954. At the trial the following testi¬ 
mony was adduced. 

Raymond Lewis , the complaining witness, testified that 
on October 26, 1953, at about 9:45 P.M., as he was walking 
along in the 1100 block of 7th Street, N.W., he was attacked 


( 1 ) 



from behind by two men, struck several times, and 
“dragged’’ into a store entrance. The assailants directed 
him not to make an outcry, searched his pockets and his 
wallet, threw away some papers that were in the wallet, and 
kept $4.75 in currency (J.A. 1-2). The assailants then 
ran up some stairs that were to the left of the store, and a 
third person was heard to say, ‘ 1 You are all taking too long. ’ ’ 
(J.A. 3). Lewis identified the two men who attacked him 
as Moore and Hall (J.A. 4). 

Through a taxicab driver, Lewis immediately reported 
the incident to the police, and an attempt was made to find 
the men who had robbed him. In the course of the search, 
Lewis saw the two assailants, with a third person, walking 
on L Street, N. W. He pointed them out to the officers who 
“grabbed” appellants and took them into the police car. 
The third man fled. 

On cross-examination Lewis stated that the distance from 
the place of attack to the spot where the arrest took place 
was about one and one-half blocks; it took about forty 
minutes from the time of the robbery to the time of the 
arrest (J.A. 8). His wallet was not taken and the money 
that was stolen was not in the wallet but in his pocket. 
(J.A. 9). 

Anthony A. Messano, an officer of the Metropolitan Police 
Department, stated that on October 26, 1953, he received 
certain information from a taxicab driver as a result of 
which he drove north on 7th Street, N. W. where he saw 
Raymond Lewis standing somewhere in the 1100 block. He 
spoke to Lewis and as a result of Lewfis’ report, Officer 
Messano and his partner, Officer Lemocke, took the com¬ 
plaining witness into their car and cruised around the area. 
They observed a group of men at the corner of 7th and M 
Streets, N". W. and Lewis was asked whether he could 
identify any of them. As a result of his answer, the two 
appellants were stopped, were taken into the automobile 
and brought to the precinct (J.A. 10-13). 

At the precinct the officer questioned Moore regarding his 
■whereabouts. Appellant explained that he had returned 
home from work at about 5:00 p.m. He had spent the last 


hour prior to his arrest in a restaurant in the 1100 block of 
9th Street. He denied having taken any property from 
Lewis (J.A. 13). Hall said that he “had just left his 
mother’s home” (J.A. 14). 

On cross-examination the officer testified that appellants 
came over to the car when stopped. The third man with 
them did not run away. The arrest took place shortly after 
10:00 p.m. Officer Lemocke searched appellants in the wit¬ 
ness ’ presence but found no money (J.A. 15). Officer 
Messano was not present at all times while appellants were 
being interrogated. 

On redirect examination, the officer stated that Lewis 
produced his wallet at the station; he told the officers how 
much money had been taken; and he identified the premises 
where the attack took place as the doorway of 1116 7th 
Street, (J.A. 16). There is a stairway near that doorway, 
and an alley in back of the premises leading to 8th Street 
and L or M Street. The distance from the point where the 
robbery occurred to where appellants were arrested is 
approximately 125 feet (J.A. 17). ! 

The Government, after stating that Officer Lemocke’s 
testimony would merely be corroborative, rested its case. 

The defense called Billy H. Lemocke, an officer of the 
Metropolitan Police Department, who testified that he and 
Officer Messano arrested appellants and took them to the 
precinct. At the time of the arrest, about four or five men 
were standing at the corner, and three of them came over 
to the squad car when called. The officers did not apprehend 
the third man, and they did not check appellants’ story that 
they had been at a restaurant (J.A. 18). 

On cross-examination, the officer stated he did not arrest 
the third man who came over to the car because the com¬ 
plainant was unable to identify him. Lewis did identify the 
two appellants, however. (J.A. 19). And when the com¬ 
plainant reported the attack, he described the clothing worn 
by two of his attackers. It matched that worn by appellants 
when they were arrested (J.A. 19). 

Joseph Hall, one of the appellants, testifying in his own 
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behalf, said that he was arrested in the 700 block of M 
Street, N. W. while walking with Wilson Moore and a third 
man. The officers stopped them and Lewis stated that Hall 
had robbed him (J.A. 20). Appellants explained to the 
officers that for the past forty-five minutes they had been 
in a small restaurant on 9th and M Streets and had not 
committed the robbery (J.A. 21). At the precinct Lewis 
showed his wallet and explained just what had happened to 
it (J.A. 21). 

On cross-examination, Hall said that Moore and he were 
headed east on M Street when a man by the name of Sonny 
Hodges joined them at 610 M Street (J.A. 21). 

Q. He had seen you in this restaurant while you were 
there f 

A. That is right. 

Q. But you didn’t see fit to call him in here as a 
witness. Is that correct? 

Mr. Garlock : I object to that question. 

Mr. Smithson : He is not here. 

By Mr. Smithson: 

Q. Did you tell your counsel that more or less- 

A. (Interposing) No. 

# * • 

Q. To the best of your belief? 

A. There were several other people there. 

Q. Did you tell your counsel about this ? 

A. Yes, sir. (J.A. 21-22). 

There were several other people in the restaurant but he 
called none of them as witnesses because “I tried to avert 
some of this publicity” (J.A. 22). Shortly after this 
colloquy the defense rested its case. 

The Government recalled Raymond Lewis who testified 
that he never told the officers he did not know whether or 
not appellants were the men who had robbed him or that he 
was uncertain about it (J.A. 24). 

After instructions setting out in full the heavy burden of 
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proof upon the Government had been given (J.A. 24-27), the 
jury returned a verdict of guilty as to both appellants 
(J.A. 27). 

After trial, appellants, through their present counsel, filed 
a motion for a new trial. At the hearing on the motion, the 
following testimony was adduced: 

Warren F. Williams testified that on October 26,1953, he 
went to a theater with both appellants. After the perform¬ 
ance they proceeded to a restaurant at 9th and M Streets 
where they ate. They left the restaurant and were walking 
along M Street when an officer called appellants over to his 
car (J.A. 28). Williams did not go over but, together 
with a number of other people in a group, he walked away 
(J.A. 29). The next day he was arrested on another 
charge and remained in jail ever since. Counsel for appel¬ 
lants never interviewed him (J.A. 29). 

On cross-examination the witness reiterated his direct 
testimony as to his whereabouts. 

On redirect examination Williams testified that he was not 
located in the same cell block with appellants and was never 
called out together with them (J.A. 30). 

Joseph Hall testified that since October 26, 1953, with the 
exception of two weeks, he was incarcerated at the District 
of Columbia Jail hospital. He had no contact with appellant 
Moore or any of the witnesses in the case (J.A. 31). He 
had read the motion filed by Moore and joined him in all of 
the allegations contained therein. He employed Mr. James 
K. Hughes to represent him in the criminal case and paid 
him a retainer (J.A. 32). Mr. Hughes saw him !only 
once—at the time of the preliminary hearing. At the trial 
he was represented by Mr. Garlock. Soon after he was 
arrested, he gave Mr. Garlock the names of certain wit¬ 
nesses, among them that of Jesse Hodges, the man who was 
with him and Moore at the time of the arrest (J.A. 32). 
When he gave Hodges’ name to Mr. Garlock, Hodges was in 
jail; Hall saw him there (J.A. 32). 

On cross-examination appellant Hall testified that he gave 
Mr. Garlock the name of Williams too, but the attorney 
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stated that Williams probably would be reluctant to testify 
“because of the trouble be was in”. (J.A. 32). Although 
be never saw Williams at the jail be knew Williams was 
there. 1 He did not give bis counsel Jesse Hodges’ real name 
but gave him only the name “Sonny Hodges”, the only 
name be knew at that time (J.A. 33). He asked bis present 
counsel, Mr. Dwyer, to have Jesse Hodges present for the 
bearing on the motion but Hodges was not at that bearing 
(J.A. 33). 

On redirect examination Hall stated that he never gave 
Mr. Garlock Hodges’ address but told him what “neighbor¬ 
hood” he could be found in. He never gave Garlock Hodges’ 
full name. 

Q. Did you ever tell Mr. Garlock at any date at all 
prior to trial, where this Jesse Hodges could be found? 

A. Well, Jesse Hodges up to the time we were tried, 
was in jail (J.A. 34). 

On re-cross examination, Hall testified that he saw Mr. 
Garlock several times in jail but never Mr. Hughes (J.A. 
35). When the trial started and Mr. Garlock, rather than 
Mr. Hughes, was at the counsel table, Hall made no objec¬ 
tion because he thought Mr. Hughes would come in later. 
(J.A. 36). 

Appellant Wilson M. Moore testified that while he had 
seen Hall since his incarceration, he had not seen “any of 
those people” (J.A. 36), presumably the witnesses. He 
retained Mr. Hughes to represent him in this case, and 
Mr. Hughes did represent him at the preliminary hearing. 
Later he saw Mr. Garlock and he gave to that attorney the 


1 Q. And you, of course, gave him the name of Williams and I 
suppose you gave him some address, is that right? 

A. Williams was at the jail. 

* * * 

Q. How did you know it? Didn’t you just tell your counsel you 
never saw him? 

# * * 

A. I didn’t get with him, but I heard he was there (J.A. 32-33). 
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names of the proprietor of the lunch room and of Sonny 
Hodges. He also gave him a 13th Street—or a 12th Street 
—address for Hodges (J.A. 37). He did not know then 
that Hodges was in jail. He also gave Mr. Garlock the name 
of Warren Williams but no address. Later he told Garlock 
that these witnesses were in jail. 

Q. Which witness did you tell him was in jail? 

A. Both of them were at that time (J.A. 38). 

About three weeks prior to trial he gave Mr. Garlock 
Hodges’ full name (J.A. 38), and told him Hodges was in 
jail. He did not object to Garlock’s trying the case because 
Garlock told him Hughes would be there later. 

On cross-examination the witness said that Garlock in¬ 
formed him Hughes had told him to handle the trial until he 
could be available. He never told the Court that this ar¬ 
rangement was not agreeable to him but he did tell Mr. 
Garlock. He said nothing to the Court because he thought 
he would be held in contempt if he did (J.A. 39). He had 
Hodges’ correct address because a man in the jail record 
office gave it to him. Then this colloquy occurred: 

Q. You didn’t even remember the correct address for 
him, did you? 

A. I knew the address when I gave it to Mr. Garlock, 

because I acquired it from the clerk. 

• • • 

Q. He gave you the address of this man? 

A. Yes, he did. 

Q. But the man was already in jail, wasn’t he? 

A. At that time he wasn’t. 

• * * 

Q. At the time he gave you the address, the man was 
in jail? 

A. Yes. (J.A. 40). 

He saw Mr. Garlock at the jail only once. He gave him 
Sonny Hodges ’ name the first time he saw him and gave the 
correct name “Jesse Hodges” the next time (J.A. 41). 



After argument by counsel, the trial court stated that 

I am not going to grant a new trial unless I get more 
evidence. If you can get Hodges here, and show me why 
I should grant a new trial because that might bring 
about a different result, I will do it. But aside from 
that, I will not. I will continue the matter one more 
time. (J.A. 43). 

One week later a further hearing was had and present coun¬ 
sel stated “That is all the evidence we can offer on it” (J.A. 
44). The court found no basis for granting the motion 
for a new trial and sentenced each appellant to imprison¬ 
ment for a period of twenty months to five years (J.A. 44). 
This appeal followed. 

STATUTE 

Title 22, Section 2901, District of Columbia Code: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or imme¬ 
diate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. (Mar. 3, 1901, 31 Stat. 
1322, ch. 854, § 810.) 

SUMMARY OF ARGUMENT 

The District Court did not abuse its discretion in denying 
appellants' motion for a new trial. The assertion that they 
were not represented by counsel of their own choice clearly 
was an afterthought arising when the unfavorable result 
of the trial became known. Trial counsel exercised reason¬ 
able competence and he diligently asserted appellants' in¬ 
terests. His failure to call certain witnesses was no reflec¬ 
tion upon his professional ability but was justified under 
the circumstances. 

The evidence was amply sufficient to sustain the verdict 
under the test of Curley v. United States, 81 U.S. App. 
D.C. 389. 
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Appellants Were Represented by Counsel of Their Own Choice 

All the issues presented on this appeal, with the excep¬ 
tion of appellants’ fourth point, are bottomed upon the 
premise that the District Court abused its discretion in 
refusing to grant the motion for a new trial. Such a motion 
is, of course, wholly addressed to the sound discretion of 
the trial court. Moder v. United States, 62 App. D.C. 65, 
64 F. 2d 703 (1933), cert . denied, 289 U.S. 739 (1933); Lan¬ 
drum v. United States, 62 App. D.C. 18, 63 F. 2d 990 (1933), 
and the denial of the motion is not ordinarily assignable 
as error on appeal. Hamilton v. United States, 78 U.S. App. 
D.C. 316, 140 F. 2d 679 (1944); Beard v. United States, 65 
App. D.C. 231, 82 F. 2d 837 (1936), cert, denied, 298 U.S. 
655 (1936); West v. United States, 20 App. D.C. 347 (1902). 
As was stated in the West case, 


We have so repeatedly held in this court that the action 
of the trial court upon a motion for a new trial is not 
the subject of review here, that we must suppose that 
the assignment of error made in that regard in this 
case, was made through inadvertence. Such assign¬ 
ment, of course, cannot be considered . 2 


It is well established that on those occasions when the 
appellate court will review the action of the lower court 
in denying a motion for a new trial it will not upset the 
action of the trial court unless there is a clear showing of 
abuse of discretion. Battle v. United States, 92 U.S. App. 
D.C. 220, 206 F. 2d 440 (1953); Thompson v. United States, 
88 U.S. App. D.C. 235, 188 F. 2d 652 (1951); Tillman v. 
United States, 96 A. 2d 272 (Mun. App. D.C. 1953); Gage 
v. United States, 167 F. 2d 122 (9th Cir. 1948); Grover v. 
United States, 183 F. 2d 650 (9th Cir. 1950); State v. Blight, 
273 P. 751, 150 Wash. 475 (1929). j 

It is contended on behalf of appellants that the lower 
court should, however, have granted their motion for a 


2 20 App. D.C. at page 351. 
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new trial because their right to counsel of their own choos¬ 
ing was allegedly abrogated. The factual background for 
that contention, as alleged by appellants, is that they re¬ 
tained one James K. Hughes, Esq. and paid him a fee. 
Mr. Hughes appeared at the preliminary hearing but there¬ 
after appellants had no further contact with him. Instead, 
Charles Garlock, Esq. entered his appearance, interviewed 
appellants several times at the jail and represented them 
at the trial. According to appellant Hall’s testimony, Mr. 
Garlock informed him that Mr. Hughes was temporarily 
prevented from handling the matter because of death in 
the family and informed him further that Mr. Hughes 
would be present at the time of trial. But when appellants 
entered the courtroom for the trial, not Mr. Hughes, but 
Mr. Garlock was sitting at counsel table. According to 
appellant Moore, he stated then to Mr. Garlock that he 
had retained Mr. Hughes and any arrangement whereby 
Mr. Hughes did not actually represent him was not agree¬ 
able to him. However, neither Moore nor Hall made any 
statement to the court that they were not satisfied with 
Mr. Garlock or the representation he gave them or that they 
wished to be represented by Mr. Hughes. The trial court 
was completely uninformed of any desire appellants might 
have had to be represented by anyone but Mr. Garlock until 
motion for a new trial was filed. Hall explained his silence 
by saying that this had been the first time he had ever been 
in court 3 and Moore confirmed Hall’s theory when he 
testified that he kept silent because he was afraid of being 
held in contempt of court if he spoke up. 

In United States ex rel. Feeley v. Hagen , 166 F. 2d 976 
(7th Cir. 1948), the contention was made that counsel forced 
himself into the case without the accused’s consent. The 
record showed that the public defender who originally 
entered an appearance for the accused withdrew when pri¬ 
vate counsel appeared and entered a plea for the defendant. 
The Court of Appeals, speaking through [then] Judge 


3 Which he later qualified, however, by saying that this was the 
first time that he went to the trial stage. 
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Minton, rejected the view that there was a violation of 
defendant’s rights and held that “no objection [having 
been raised] during all the time preliminary to trial and 
all through the trial” the accused “entered upon and went 
through the trial with counsel of his own choice.” 166 F. 
2d at page 979. 

A somewhat similar situation was recently before this 
Court in No. 11,725 —Washington v. United States, — 
U.S. App. D.C. —, — F. 2d — (July 8, 1954). In that 
case, the accused declared that he wanted to go to trial 
without the assistance of any counsel but the trial court 
nevertheless appointed an attorney to represent him. De¬ 
fendant appeared to acquiesce in that arrangement and he 
fully cooperated with his appointed counsel throughout the 
trial. On appeal, the question of violation of his rights 
under the Sixth Amendment was raised but this Court held 
that since he cooperated with counsel and since he was 
not forced into any decision of trial tactics, his rights were 
not violated. Implicit in the decision is a holding that an 
accused may not take advantage of the services of counsel 
throughout trial without objection or protest and then, 
when it later appears that the defense was not successful, 
complain that he was not represented by counsel of his 
own choice or by his own person. It might be noted that 
the instant case represents yet a far weaker claim to viola¬ 
tion of rights than the Washington case, for (1) here, unlike 
in Washington, the representation of appellants was not 
arranged for by the judge but was the result of thei? own, 
private arrangements, and (2) Washington, at the outset 
of the trial informed the court of his desire not to be 
represented by the attorney assigned to him whereas these 
appellants at all times kept complete and profound silence 
on the matter, and supported all efforts of counsel in their 
behalf without indicating either by word, act, or hint that 
they preferred not to have Mr. Garlock try their case. 4 

4 This Court’s statement in the landmark case of Dorsey v. Gill, 
80 U.S. App. D.C. 9, 28, 148 F. 2d 857 (1945), cert, denied, 325 
U.S. 890 (1945), though involving a slightly different situation, may 
perhaps not be inappropriate at this juncture: “Everyone acquainted 
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4 


See also, Neufield v. United States, 73 App. D.C. 174,182, 

118 F. 2d 375 (1941), cert, denied, 315 U.S. 798 (1942); 
Tompsett v. State, 146 F. 20 95, 98 (6th Cir. 1944), cert, 
denied, 324 U.S. 869 (1945); United States v. Mitchell, 137 
F. 2d 1006 (2d Cir. 1943), opinion adhered to on rehearing, 

138 F. 2d 831 (1943), cert, denied, 321 U.S. 794 (1944); 
Slaughter v. United States, 60 A. 2d 700 (D.C. Mun. App. 
1948); Tolbert v. United States, 55 A. 2d 91 (D.C. Mun. 
App. 1947), appeal denied (Jan. 14, 1948). 

The trial judge perfectly characterized the situation at 
the conclusion of the hearing on the motion when he stated 
that “If [a defendant] acquiesces and gambles on the result 
of it, he is trifling with the Court to come in later and say 
he was tried by a man he didn’t want to represent him. 

It would be outrageous” (J.A. 43). 5 

n 

Counsel Exercised Reasonable Diligence and Competence in 
the Preparation of Appellants’ Defense 

The considerations referred to in our first argument as 
to the burden resting upon appellants to overcome the rul¬ 
ing of the court on a motion for a new trial are of course 
equally applicable to the claim that defense counsel failed 
to properly conduct their defense. As this Court pointed 
out in Burton v. United States, 80 U.S. App. D.C. 208, 209, 

151 F. 2d 17 (1945), cert, denied, 326 U.S. 789 (1946), 

There are few trials free from mistakes by counsel. ( ’ 
After judgment and an appeal, errors in judgment as 
to the conduct of the defense are easy to point out. Here 

with the realities of practice knows the desire of some convicted 
persons to have their cases tried over again and their frequent 
repudiation of counsel after their hopes for lenient punishment have 
failed to materialize. It is easy for such a person to rationalize 
his own wish fid thinking —together with hopeful comments of 
counsel— into a structure of promises, coercion, and trickery; 
to assume incompetency and distinterest or worse, upon the 
part of counsel. * * *” (Emphasis supplied). 

5 Elsewhere, Judge Morris asked counsel, “You mean to say we 
should grant a new trial every time somebody employs a lawyer 
and something develops and another lawyer tries the case? That 
would be ridiculous” (J.A. 43). 
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the appellant selected his counsel and made no objection 
to his conduct during the trial. Under such circum¬ 
stances it is well settled that error in judgment, in¬ 
competency or mismanagement of the defense by coun¬ 
sel is generally not ground for a new trial. This is not 
to deny that a defendant’s right may be so “flagrantly 
disregarded by counsel of his own choosing, and, as a 
consequence, justice so manifestly miscarry,” that a 
new trial should be ordered. The record does not show 
that counsel could have rebutted the prosecution’s evi¬ 
dence or that the introduction of any evidence was 
prejudicial. (Footnotes omitted). 

See also, Tompsett v. Ohio, supra, where the court stated 
that “The incompetency or negligence of an attorney em¬ 
ployed by a defendant does not ordinarily constitute- 
grounds for a new trial * * Miller v. Hudspeth, 176 
F. 2d 111, 119 (10th Cir. 1949), “A new trial may not be 
declared * • • because of mistakes on the part of * * * 
counsel;” and State v. Lindstrom, 180 Minn. 435, 231 N.W. 
12, 13 (1930), where the court said, 

Where the defense is conducted by counsel selected by 
defendant or by those to whom he intrusted that duty, 
it is only under very exceptional circumstances that a 
new trial will be granted on account of the manner in 
which the defense was conducted, or on account of a 
subsequently asserted dereliction of duty on the part 
of such counsel, and where it appears that in conse¬ 
quence of such dereliction of duty the defendant may 
have been unjustly convicted. 

And it has been held that failure of counsel for accused to 
call as witnesses persons present and prepared to testify is 
not ground for a new trial though motion therefor is made 
by a different counsel who contends that counsel at trial 
did not fully protect the rights of the accused. People v. 
Martin, 210 Mich. 139, 177 N.W. 193 (1920) (syllabus). 

While, as appellants correctly point out, the Sixth Amend¬ 
ment contemplates “effective” assistance of counsel, 
Glasser v. Umted States, 315 U.S. 60, 62 S. Ct. 457, 86 


♦ 
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L. Ed. 680 (1941); Neufield v. United States, supra; Thomas 
v. District of Columbia, 67 App. D.C. 179, 90 F. 2d 424 
(1937), it does not contemplate assistance by the most bril¬ 
liant counsel. United States ex rel. Mitchell v. Thompson, 
56 F. Supp. 683, 688 (S.D. N.Y. 1944) aff’d, 137 F. 2d 1006 
(2d Cir. 1943), cert. denied, 321 U.S. 794 (1944). On the 
contrary, absence of effective representation means only 
representation so lacking in competence, that is, a sham, bad 
faith, representation, Beckett v. Hudspeth, 131 F. 2d 195,197 
(10th Cir. 1952), that it becomes the duty of the Court to 
correct it. Diggs v. Welch, 80 U.S. App. D.C. 5, 148 F. 2d 
667 (1945), cert, denied, 325 U.S. 889 (1945). Or, as the 
Court of Appeals for the Seventh Circuit phrased it, 

If the action of counsel in the presence of the court 
in the conduct of the trial reduces the trial to a travesty 
on justice, such conduct might be considered on the 
proposition that such a trial was a denial of due 
process. The conduct of counsel in the trial of a case 
is that of only one of the officers of the court whose 
duty it is to see that the defendant receives a fair trial. 
He is only one of the actors in the drama. His mis¬ 
takes, although indicative of lack of skill or even in¬ 
competency, will not vitiate the trial unless on the 
whole the representation is of such low caliber as 
to amount to no representation and to reduce the trial 
to a farce. United States ex rel. Feeley v. Ragen, 
supra. 

Moreover, the competency of a lawyer is a fact question, 
United States ex rel. Weber v. Ragen, 176 F. 2d 579 (7th 
Cir. 1949), cert, dismissed, 338 U.S. 809 (1949), and there 
is a presumption that counsel is competent, United States 
ex rel. Feeley v. Ragen, supra, and that he acted in a proper 
manner, Brink v. United States, 202 F. 2d 4 (10th Cir. 1953), 
cert, denied, 345 U.S. 1001 (1953). Such presumption is 
rebuttable only with strong and convincing proof. Fambles 
v. State, 97 Ga. 625, 25 S.E. 365 (1896). It is the Govern¬ 
ment’s view that appellants’ allegations have failed by far 
to measure up to that standard, or a standard much less 
rigorous than that. 
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Appellants concede that the conduct of the trial in general 
is in counsel’s hands and that they could not require coun¬ 
sel to call witnesses, if, in the judgment of the attorney, 
their testimony would not aid the case. Nevertheless, it is 
asserted that failure of counsel below to produce three 
specific witnesses demonstrated such lack of diligence and 
competence as to require reversal of the judgment of 
conviction. 

The first person whom appellants would have liked trial 
counsel to call as a witness is one Jesse Hodges. The record 
is bare of any showing that Hodges could or would have 
testified as to any matter that might be of benefit to appel¬ 
lants. Present counsel, at the hearing on the motion for 
a new trial, specifically informed the Court that he was 
“not predicating [his] argument on the proffered testimony 
of Jesse Hodges.” (J.A. 42). And Hodges, in the words 
of the trial judge, was “the hardest available person to 
get.” Appellant Hall requested present counsel to produce 
Hodges for the hearing in the motion for a new trial (J.A. 
33); that hearing was postponed three times to give counsel 
an opportunity to bring Hodges into court (J.A. 42); the 
court told counsel that if he brought Hodges in and Hodges 
proffered testimony that might indicate the possibility 
of a different result in a new trial the motion would be 
granted (J.A. 42); but present counsel who, in part, predi¬ 
cates his contention as to the incompetency of trial counsel 
upon the latter’s failure to call Hodges, was unable or 
unwilling to produce Hodges (J.A. 42, 44). 

Nor is it surprising that neither trial counsel nor present 
counsel had Hodges in court. Hall testified that he gave 
Mr. Garlock the name of “Sonny” Hodges about one or 
two days after being incarcerated; he never supplied coun¬ 
sel with Hodges ’ real name and he could indicate no address 
where Hodges could be located except for the “neighbor¬ 
hood” he might be found in (J.A. 34). Moore gave Mr. 
Garlock Hodges’ address as “the 1300 block of 13th 
Street.” (J.A. 37). Upon some prompting by counsel, he 
changed that to 1615 12th Street. Later, on cross examina¬ 
tion, Moore admitted that Hodges at one time lived on 13th 
Street and he conceded, inferentially, that he did not pres- 
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ently recall Hodges ’ correct address while still insisting 
that he did know it at the time he talked to Mr. Garlock 
Perhaps even more significant is that at the trial Hall, the 
only defendant to testify, was not even sure of Hodges’ 
last name, and he intimated that he had not told his counsel 
about Hodges. 6 Also, the weight of Moore’s statements 
with regard to his conversations with his counsel must be 
severely limited in view of his low credibility and the 
internal contradictions in this testimony. Witness the fol¬ 
lowing colloquies: 

• • * 

A. I knew the address when I gave it to Mr. Garlock 

because I acquired it from the clerk. 

• • • 

Q. But the man was already in jail, wasn’t he? 

A. At that time he wasn’t. 

• • • 

Q. At the time he gave you the address, the man 
was in jail? 

A. Yes (J.A. 40). 

And later 

Q. He [Garlock] came to visit you how many times 
at the jail? 

A. He seen us together once. I think he came to see 
Hall by himself later by himself. 

Q. Answer me this: If you gave him the name Sonny 
Hodges the first time, which I will assume you did, 
when did you give him the name of Jesse Hodges, if 
he only saw you once ? 

A. I am not exactly sure (J.A. 41). 


6 Q. Who was the third man? 

A. Sonny Hodges. 

« * • 

Q. Did you tell your counsel that more or less-- 

A. (Interposing) No. 

Q. Hodges is his last name? 

A. I imagine it is. 

Q. To the best of your belief? 

A. There were several other people there (J.A. 21-22). 
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Moore testified, however, that he informed Mr. Garlock 
of the possibility that the intended witnesses (presumably 
including Hodges) had criminal records, and counsel replied 
that they probably would be reluctant to testify because 
of that factor (J.A. 38), a not unreasonable position. 

As to Hodges, then: (1) the required showing that his 
testimony would be favorable to appellants was not made; 
(2) Hodges’ true name and his address were most probably 
never revealed to counsel; (3) Hodges would have made 
a witness of little value in any event in view of his obvious 
reluctance to testify and his criminal past and present. 

As for Theodore Norville, the owner of the restaurant, 
the only time his name was brought up at the hearing on 
the motion was when Moore said that he gave his name to 
Mr. Garlock. There was no proffer of testimony and no 
attempt to show that Norville’s testimony might have been 
favorable to appellants in the slightest degree. 7 

The one remaining person who, according to the present 
appeal, should have been called to testify at the trial was 
Warren Williams. Williams did testify on appellants’ 
behalf at the hearing on the motion and he appeared to 
support their alibi at that time. But again, no firm lead on 
Williams’ whereabouts seems to have been furnished by 
appellants. Both Hall and Moore were careful not to state 
too specifically that they informed Garlock that Williams 
was in jail. 8 


7 Present counsel, too, attempted to subpoena Mr. Norville, for 
the new trial hearing; he was not successful. 

* Hall’s testimony: \ 

Q. And you, of course, gave him the name of Williams and I sup¬ 
pose you gave him some address? 

A. Williams was at the jail (J.A. 32). 

* * * 

Q. Did you ever tell Mr. Garlock at any date at all prior to trial, 
where this Jesse Hodges could be found? 

A. Well, Jesse Hodges up to the time we were tried, was in jail 
(J.A. 34). ! 

Moore’s testimony: 

Q. Which witness did you tell him was in jail? 

A. Both of them were there at that time (JA. 38). 



Williams’ apparent alibi testimony at the hearing on the 
motion, moreover, was in direct conflict with that given 
by Hall at the time of the trial. Hall testified: 

Q. Directing your attention to the evening of October 
26,1953, were you arrested? 

A. Yes, sir. 

Q. Where were you at the time you were arrested? 

A. In the 700 block of M Street, N.W. 

Q. Who was with you ? 

A. Wilson Moore and I wrere together. 

• • • 

Q. Were there any people around at the time? 

A. There was quite a crowd in the street. As we 
were walking a third man joined us (J.A. 20). 

• • • • * 

Q. [on cross examination]: Who was the third man? 

A. Sonny Hodges (J.A. 21). 

And Williams said: 

Q. Mr. Williams, directing your attention to the 
26th of October, 1953, did there come a time wffien you 
were with the tw*o defendants, Joe Hall and Wilson 
Moore ? 

A. There was. 

# # • 

q * • * you d escr ibe the circumstances, regard¬ 
ing what happened at that time? 

• # # 

A. Me and the two defendants went to the theatre, 
came from the theatre back to 9th and M, to the res¬ 
taurant. There, wre stopped to get something to eat; 
got through eating, came out of the restaurant, and 
started out M Street. Then the officer called these 
two fellows to the car (J.A. 28). 

If Williams really had been with appellants during the 
entire evening up to the time of the arrest—and had they 
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so informed Mr. Garlock—isn’t it strange that Hall, in 
his trial testimony, never referred to Williams’ existence? 
On the other hand, perhaps appellants never gave the names 
of any witness, except perhaps that of Hodges, to their 
counsel because they “tried to avert some of this publicity” 
(J.A. 22). 

In any event, the trial court had ample justification for 
exercising his discretion by refusing to grant the motion 
for a new trial unless more evidence were brought in, since 
obviously an insufficient case of counsel incompetence was 
made out. 

m 

i 

The Evidence Was Sufficient to Sustain the Verdict 

I 

The requirements as to quantity and character of proof, 
such as to warrant submission of a case to the jury 9 have 
been comprehensively set forth by this Court in Curley v. 
United States , 81 U. S. App. D. C. 389,160 F. 2d 229, cert , de¬ 
nied, 331 U. S. 824 (1947). It was there said (81 U. S. App. 
D. C. at 392, 393): 

* * * upon a motion for a directed verdict [judgment 
of acquittal], the judge must assume the truth of the 
Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn there¬ 
from. 

• • • • * 

The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such doubt in a reasonable 

9 Assuming that a motion for judgment of acquittal is made, j No 
such motion was made in the instant case at any time. To prevail, 
therefore, appellants must show that such error was committed as 
would justify reversal in the absence of motion, within the mean¬ 
ing of Rule 52 (b), Federal Rules of Criminal Procedure. 
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mind, he must grant the motion or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or no 
reasonable doubt is fairly possible, he must let the jury 
decide the matter. 

And later at page 397: 

If the evidence reasonably permits a verdict of ac¬ 
quittal or a verdict of guilty, the decision is for the jury 
to make. In such case, an appellate court cannot dis¬ 
turb the judgment of the jury. 

The rule of the Curley case has been reiterated by this 
Court in McGuire v. United States, 84 U. S. App. D. C. 64, 
171 F. 2d 136 (1948); Pritchett v. United States, 87 U. S. 
App. D. C. 74, 185 F. 2d 438, cert . denied, 341 U. S. 905 
(1950); Battle v. United States, supra; Thomas v. United 

States, -U. S. App. D. C.-, 211 F. 2d 45 (1954), cert. 

denied, 74 S. Ct. 780 (1954). 

The following facts from which appellants’ guilt could 
reasonably be inferred 10 were before court and jury: 

1. The clear, coherent story of the complaining witness 
that, while walking along Seventh Street, at about 9:45 
p. m., on October 26, 1953, he was attacked and robbed by 
appellants with one other person apparently passively par¬ 
ticipating (J. A. 1-3). That story was unshaken in any 
particular by a lengthy and vigorous cross examination 
(J. A. 4-10). 

2. The geographical details of the attack in the com¬ 
plainant’s testimony were fully corroborated by the police 

10 Upon a motion for a judgment of acquittal the trial judge must 
assume the truth of the Government’s evidence and give the Gov¬ 
ernment the benefit of all legitimate inferences to be drawn there¬ 
from. Curley v. United States, supra; Thomas v. United States, 
supra. 
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officers, 11 as was his description of the layout of the scene 
of the crime, 12 the surrounding area, 13 and the time ele¬ 
ment. 14 


11 Lewis’ testimony 

Q. Directing your attention to October 26 of 1953, did you have 
occasion to be on that date in the 1100 block of 7th Street, N.W.? 

A. Yes, sir (J.A. 1). 

* • * 

Q. Would you tell me where you were, on what street you were, 
and in which direction you were going at the time someone grabbed 
you? 

A. I was going south in the 1100 block of 7th Street (J.A. 7). 

Officer Messano 

Q. After you received some information from that cab driver 
what did you do? 

A. I turned around and went north on 7th Street in the 1100 
block and I observed Raymond Lewis standing there (J.A. 11). 

Lewis i 

12 Q. Would you relate what happened? 

A. As I was walking between M and L I was attacked from be¬ 
hind after I passed a store entrance * * * (J.A. 1). 

* * * 

q * * # wh ere did they lay you on the ground? 

A. Right in front of the store entrance as you go in the store 

(J.A. 2), I 

* # # 

Q. After you were hit and all those things, what did the two 
men, Hall and Moore, do then? 

A. They ran up and turned to the left of the store—to the left 
of the staircase and went up the stairs (J.A. 3). 

* # ♦ 

i 

Q. Is there a stairway right there where the store is? 

A. Yes, sir (JA. 7). 

* * # 

Q. When the police came back did you all go upstairs? 

A. Yes, sir (J.A. 8). i 

Officer Messano 

Q. Did he identify the particular premises where it had been 
taken? 

A. Yes, sir. 

[Footnotes 12,13, 14 continued on page 22] 




3. An immediate report was made by the complaining 
witness to the police (J. A. 3) through a taxicab driver 
whom he had never met before (J. A. 7). 

4. There was positive, unhesitating, unequivocal identifi¬ 
cation of appellants as the assailants (J. A. 4). 


[Footnotes 12, 13, 14 continued from page 21] 

Q. Do you remember the particular premises? 

# # # 

A. It was in the doorway at 1116 7th St. 

Q. Is there a stairway there? 

A. Yes, sir. 

Q. Did you go up that stairway? 

A. Yes, sir (J.A. 16). 

13 Lewis 

Q. How far would you say it is from the store you were grabbed 
and thrown to the ground to the place where the policemen grabbed 
these two defendants? 

A. Well, it was about a block and something. * * * (J.A. 8). 

Officer Messano 

Q. From the approximate point where this happened to where 
the two defendants were arrested by you and your partner is about 
how much distance? 

A. About 125 feet. Something like that (J.A. 17). 

14 Lewis 

Q. At what hour of the day or night [did the attack take place] ? 

A. 9:45 (J.A. 1). 

* * * 

Q. How long would you say it was after you were robbed until 
the policemen got out of the car and grabbed these two defendants? 
A. Approximately about forty minutes (J.A. 8). 

Officer Messano 

Q. What time was it you put these men in the scout car? 

A. About 10, after 10 (J.A. 15). 

Compare this with Hall’s version, whose testimony, according to 
appellants’ brief (p. 7), was fully corroborated by the officers. 

Q. You were arrested about 10? 

A. No, about 9:45. 

* # * 

Q. You made particular note of the time? 


5. The clothing described by Lewis before the arrest as 
having been worn by the assailants was “the same” as that 
appellants wore when they were arrested (J. A. 19). 

6. Close proximity in time and space of appellants to the 
scene of the crime (J. A. 8, 17, 20). 

Appellants, while admitting that “under normal condi¬ 
tions” the testimony of the complaining witness and the offi¬ 
cers “would be sufficient,” profess to find extraordinary 
conditions in the fact that there may have been slight con¬ 
tradictions in Lewis’ story. But it must be kept in mind 
that all of the factors mentioned in appellants’ brief relate 
to the relatively unimportant sequence of events of the ar¬ 
rest; in no particular were appellants able to shake Lewis’ 
story with regard to the attack itself and with regard to 
the identification of appellants and there were no internal 
contradictions in Lewis’ testimony on that vital aspect of 
the case. 

While it is true that Lewis “admitted having been drink¬ 
ing,” this presented no conflict since he never denied that 
he and two other persons consumed “half a pint of gin” 
(J. A. 6). There was no testimony that Lewis was 
noticeably inebriated or that he was in any way incoherent 
or uncontrolled. Convictions could hardly be reversed on 
appeal on the ground that the complaining witness had one 
or several drinks. | 

The other matters referred to by appellants concern 
slight inconsistencies in the testimony relating, not to the 
robbery, but to the much more unimportant details of the 
arrest. The fact of the arrest was not disputed and it mat¬ 
tered little, therefore, whether, for example, the third man 
ran or walked away. Moreover, appellants’ story reveals 
similar contradictions with that of the officer. 15 

Lemocke: Q. Were you present in the squad car at the 
time these men were called over? 

A. Yes, sir. ; 

Q. Were there three men at that time? 

A. I think there were four or five (J.A. 17). 

Hall 

Q. There were four or five? 

[Footnote 15 continued on page 24] 


In the final analysis, the points raised by appellants sim¬ 
ply question the credibility of the prosecution witnesses. 
But it is well established that in passing upon the sufficiency 
of the proof it is not the province of an appellate tribunal 
to determine witnesses’ credibility. See Hardeman v. 
United States, 82 U. S. App. D. C. 194,163 F. 2d 21 (1947). 
For that is a jury function. Curley v. United States, supra; 
Neufield v. United States, supra; Thompson v. United States, 
supra. 

Since the verdict must be sustained if there is substantial 
evidence, taking the view most favorable to the Government, 
to support it, Mendelson v. United States, 61 App. D. C. 127, 
58 F. 2d 532 (1932); Sipe v. United States, 80 U. S. App. 
D. C. 194, 150 F. 2d 984 (1945); McGuirvn v. United States, 
89 U. S. App. D. C. 197,191 F. 2d 477 (1951), the conviction 
of appellants of the crime charged should be upheld. 

CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Frederick G. Smithson, 

Harold H. Greene, 

Assistant United States Attorneys. 


[Footnote 15 continued from page 23] 

A. At the time we were called we were the only ones walking. 
Q. You were only three? 

A. Yes (JA. 23). 

And see, footnote 14, supra. 
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JOINT APPENDIX 


Raymond Lewis was called as a witness for and on behalf 
of the Government and, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination 

j 

• • • • * * • 

Your name is Raymond Lewis? 

A. Yes, sir. 

Q. Your address? 

A. 721 2nd Street, N. E. 

The Court: Try to talk a little louder. This is a big 
room. The acoustics are not good. 

The Witness: 721 2nd Street, N. E. 

By Mr. Smithson: i 

Q. Directing your attention to October 26, of 1953, did 
you have occasion to be on that date in the 1100 block of 7th 
Street, N. W. ? 

A. Yes, sir. 

Q. And at what hour of the day or night? 

A. 9:45. 

i 

Q. In the evening? 

A. Afternoon. 

Q. Was it dark? 

A. About dusk dark. 

Q. Where were you going? 

A. I was walking from M Street going toward North 
Capitol to catch a street car and go home. 

Q. For what purpose? 

A. To catch a street car to go home. 

Q. While you were walking there did anything happen 
to you? 

A. Yes. j 

Q. Would you relate what happened? 

A. As I was walking between M and L I was attacked 
from behind after I passed a store entrance, and I was 
picked up off the ground and hit once on this side (indicat¬ 
ing) and once on this side (indicating) and dragged back 


(1) 


2 


in the store entrance, and this arm (indicating) was twisted 
behind me and the other arm in my pocket. 

Q. How many people did this? 

A. Two. 

Q. Did you see them? 

A. Not until they laid me on the ground sideways and I 
looked up and they started to search my pockets. They 
told me to shut up, and I looked- 

Q. (Interposing) Where did they lay you on the ground? 

A. Right in front of the store entrance as you go in the 
store. 

Q. The store was opened or closed? 

A. It was closed, but had the lights on. 

Q. Was there any street light? 

A. One was across the street and one was about next 
door on the side of the street. 

Q. Were you able to see the persons who pulled you to 
the ground? 

A. Yes, sir. 

Q. Do you see those persons here toady? 

A. Yes, sir. 

Q. Can you point them out? 

A. Yes, sir. 

Q. Would you do so? 

A. Those two gentlemen there (indicating defendants). 

Q. You are sure thev grabbed vou? 

A. Yes. 

Q. Which one held you? 

A. The dark brown skinned one held my arm and the 
other hit me in the jaw in front of me before they threw me 
to the ground. 

Q. Is this the one who held you? 

A. Yes, sir. 

Q. And this is the one that hit you? 

A. Yes, sir. 

*•••••• 

Q. What, if any, property of yours was taken? 

A. Well, they taken my pocketbook and searched it and 
threw the papers away and took the money. 

Q. How much money did you have in that wallet? 

A. $4.75. 
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Q. How did you know it had that amount in it? 

A. When I left the gas station where I worked I had $6 
and I left there and I went to a friend’s house of mine I had 
not seen and spent some money, giving the children some 
change, and I know how much I had when I left because I 
was planning to get some dinner and I counted my money 
after I left. 

Q. After you were hit and all those things, what did the 
two men, Hall and Moore, do then? 

A. They ran up and turned to the left of the store—to the 
left of the staircase and went up the stairs. 

Q. Went up the steps? 

A. Yes. I laid there until they went up the steps* but 
before they went up the steps I heard this other third man 
say, “You are all taking too long.” 

Q. Did you ever see that person? 

A. No, sir; I was laying there. I saw the bottom of his 
shoes. The three of them went up the steps. 

Q. You did see the two defendants Hall and Moore? 

A. That is right. 

Q. You are not certain. Is that correct? 

A. No, sir. 

Q. After they left you what did they do? 

A. I got right up and hailed a cab and told the cab to 
get the police. I told them I had been robbed. He sent 
the police back immediately. 

Q. Did you tell the police what had happened to you ? 

A. Yes, sir. 

• * * • • • • ; 

By Mr. Smithson: 

Q. Did you get into the automobile ? 

A. Yes, sir. 

Q. What did you and the police do then? 

A. We went to two beer gardens and looked in them. 

Q. Did there come a time when you saw some other man? 

A. In a beer garden between M and N Streets. 

Q. How many men were in that crowd? 

A. Ten or fifteen, I imagine. 

Q. Did you see anyone at that time who had attacked 
you? 
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A. No, sir; I didn’t see anyone who attacked me. 

Q. Did there come a time when you saw the men who 
attacked you? 

A. We went down 7th Street and went toward 9th Street 
on L and we saw three, those two and another gentleman, 
■walking down the street and I told them they were the boys. 
They grabbed two and the other ran out toward 9th Street. 

Q. They grabbed t-wo and the other ran off toward 9th 
Street? 

A. Yes. 

Q. And what happened then? 

A. The officers grabbed the two. They just put them in 
the car and went back to headquarters. 

Q. Did you get to look at them on the street ? 

A. Yes, sir. 

Q. Were those tw T o men the same men who robbed you? 

A. Yes, sir. 

Q. Are those two men Moore and Hall? 

A. Yes, sir. 

Q. At the time, sir, you were speaking to the police of¬ 
ficers in the police car did you give them a description of 
these men who had robbed you? 

A. Well, I told them. 

Cross examination. 

By Mr. Garlock : 

Q. Mr. Lewis, I believe you testified just a few moments 
ago in response to one of the Prosecutor’s questions, “We 
went over and grabbed two of the men and the other ran 
toward 9th Street”? 

A. Yes. 

Q. By “we” do you mean you and the police officers? 

A. No, sir; the police officers. 

Q. The two police officers grabbed these two men ? 

A. Yes, sir. 

Q. Where were you at the time the police officers grabbed 
the two men? 

A. Me and the police officers got out of the car and walked 
over toward them. 
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Q. Was anything said to them when yon walked up to 
them? 

A. Well, the police officers asked were those the two men 
and I said yes. 

Q. Then it is your testimony the police officers didn’t 
call anyone to the car? 

A. No, sir; not that I know of. 

Q. Not what? 

A. Not do I know of. 

Q. Not that you know of? 

A. No, sir. 

Q. Now, where were you at the time the two police of¬ 
ficers ran over and grabbed the two men? 

A. I was sitting in the car. 

Q. In what street? 

A. Well, it was on L Street. 

Q. Was it on L Street? 

A. Yes, near 9th. 

Q. On L Street near 9th? 

A. Yes, on L Street near 9th. 

Q. I believe that you testified when you went in to see 
your friend you had about $6? 

A. Yes, sir. 

Q. Was that in bills? j 

A. Yes, because I had gotten change from the gas station 
before I left. 

Q. Before you went to your friend’s house? 

A. Yes, from the manager. 

Q. What change did he give you for the $5 ? 

A. Five ones. 

Q. And you had another dollar bill? 

A. Yes, sir. 

Q. I believe you testified while in your friend’s house 
you did something? 

A. Yes, sir. 

Q. I believe you testified you said you gave something to 
the children ? j 

A. Yes. 

Q. What did you buy for the children? 

A. I bought them candy. 


6 


Q. Did that happen in the house at 9th and 0? 

A. Yes, sir. 

Q. Do they sell candy at that house? 

A. No, I gave them the money. I gave some 10 cents and 
some 5 cents. 

Q. Did you spend any money from the time you left your 
friend’s house at 9th and 0 until you were robbed? 

A. No, sir. 

Q. I believe it is your testimony, I want to understand you 
now, I believe it was your testimony you had $6, six one- 
dollar bills when you went to your friend’s house? 

A. Yes; I did. 

Q. You gave the children some 5 cents and some 10 cents? 

A. Yes, sir. 

Q. That must have been silver. 

A. Yes, it was. 

Q. How many children were there ? 

A. About four. 

Q. Did you give any of them any more than 10 cents ? 

A. I don’t think so. 

Q. May I ask you where you got the change ? 

A. I had about fifty cents in change, not counting the $6. 

Q. So you didn’t have to go into the $6 at all when you 
gave the children the change ? 

A. No, sir. 

Q. Is it your testimony it was $6 rather than $4.75? 

A. No, sir; $6. 

Q. Did you give the children all of that? 

A. No. 

Q. Did you have anything to drink at that house ? 

A. Yes, three of us drank a half a pint of gin. 

• •••••• 

The Witness : We bought the gin after we got to the house 
because Willie Mae went with me and I had gotten change 
for the $5. The man gave me change for $5 when I went to 
the drug store to get the gin. I therefore remember I got the 
gin and the man in the whiskey store changed the $5. 

• •••••• 

The Court : You asked him did he tell the police all he has 
told us and what was his answer? 
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The Witness : I told them I had had a drink when they 
asked me had I been drinking. I told them yes, I had had a 
drink. 

By Mr. Garlock : 

Q. Had you ever seen the cab driver before or after going 
to 9th and 0 Streets with you? 

A. No, sir; I had not. 

• * * • * • * i 

Q. Would you tell me where you were, on what street you 

were, and in which direction you were going at the time 
someone grabbed you ? 

A. I was going south in the 1100 block of 7th Street, N. W. 

Q. Can you tell me how big the entrance of that store is, 
just approximately? 

A. Well, I imagine the front is about seven or eight feet 
tall, I imagine. 

Q. How wide is it? 

A. Well, estimating that, probably would be as wide as 
that on each side, I mean with all that together. 

Q. Did you see anyone before you were grabbed? 

A. No, sir, I didn’t. 

Q. Did you see any other people along there in the 1100 
block of 7th Street? 

A. One car passed me. 

Q. One car? • 

A. Yes, sir. 

Q. And you didn’t see anyone walking on that street? 

A. No, sir. 

Q. You didn’t see anyone before you were grabbed? 

A. No, sir. 

Q. Did you yell for help? 

A. I could not. They lifted me up off the ground by my 

neck. j 

#*••*•* 

Q. I believe you testified that you laid there on the ground 
and three men went past? 

A. Yes, sir. ; 

Q. Is that correct? 

A. Yes, sir. 

Q. Is there a stairway right there where the store is? 
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A. Yes, sir. 

Q. When yon called the cab driver did yon tell him that 
the men had gone past? 

A. Yes, sir. 

Q. When the police came back did you all go upstairs? 

A. Yes, sir. 

#**•••• 

Q. How far would you say it is from the store you were 
grabbed and thrown to the ground to the place where the 
policemen grabbed these two defendants? 

A. Well, it vras about a block and something. At the 
time I told the police about it we went to the beer garden 
looking for them. 

Q. I don’t want to interrupt you but my question is how 
far would you say it is from the place you say you were 
robbed to where the police grabbed these men ? 

Mr. Smithson: The witness has answered about a block 
or something. 

The Court: I think he did, but he went on to say some¬ 
thing else that might have made it a little unclear just 
what he did mean. 

By Mr. Garlock : 

Q. When you say a block or something what do you 
mean? 

A. About a block and a half. 

• •••••# 

Q. How long would you say it was after you were robbed 
until the policemen got out of the car and grabbed these 
two defendants? 

A. Approximately about forty minutes. 

Q. About forty minutes? 

A. Yes, sir. 

• •••••• 

Q. Let me ask you this way. After the two police officers 
got out of the scout car and grabbed these two defendants, 
did they search them there before they put them into the 
scout car? 

A. They patted them down but didn’t go through their 
pockets. 

• •••••• 
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Q. After you were robbed, where was the first place you 
saw it? 

A. Saw what? 

Q. Your wallet. 

A. Lying on the sidewalk beside me. The papers were 
strewn all over the sidewalk and the store entrance. ; 

Q. Your wallet never was taken? 

A. It was taken out of my pocket. 


* « • • • • • 

Q. So the only thing missing out of your wallet was your 
money? j 

A. No, sir; the money was in my pocket. It wasn’t in 
any wallet at all. 

Q. You still have your wallet? 

A. Yes, sir. 

Q. Which pocket was your money in? 

A. My left pocket. That is the only pocket I carry it in. 

• # # • • * # 


Q. Now, I have one more question, Mr. Lewis. I believe 
you testified when the police officers grabbed these two de¬ 
fendants and the third man ran away that was on L Street 
near 9th Street? 

A. Yes. ! 

Mr. Smithson: He said it was in the 1100 block of 7th 
Street. 

Mr. Garlock : I think he should make an objection. 

The Court: I understand he is objecting. 

Mr. Garlock: May I ask the question again? 

The Court: Yes, ask him. 

By Mr. Garlock : 

Q. Did you say on direct examination when the police 
officers got out of the scout car and at the same time they 
grabbed the two defendants, w r as that on L Street? 

The Court: Do you understand that question? 

The Witness: Yes. 

The Court: All right. 

By Mr. Garlock : 

Q. Did you understand the question I asked you right 
before that? 
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A. No, sir. 

Q. You didn’t understand it? 

A. No, sir; 1 got confused. 

Q. Let me ask you this, was the answer before “Yes”? 

The Court : That was objected to. 

Mr. Garlock: I don’t want to confuse the witness. 

The Court: I don’t want him confused, either. You 
want the answer to the last question. 

Did you say that was on L Street near 9th Street? 

The Witness: Yes. 

• ••••• # 

Redirect examination. 

By Mr. Smithson: 

Q. I have just one or two questions, Mr. Lewis. I believe 
you said you knew you had $4.75 because you had examined 
it as you left this place where you were visiting. Is that 
correct? 

A. Yes. 

#**•••• 

Thereupon Anthony A. Messano was called as a witness 
for and on behalf of the Government and, being first duly 
sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Smithson: 

Q. You, sir, are Officer Anthony A. Messano? 

A. That is correct. 

Q. That is spelled M-e-s-s-a-n-o? 

A. That is right. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. That is correct. 

Q. Assigned to No. 2? 

A. Yes, sir. 

Q. Were you a member of that department on October 
26th? 

A. Yes, sir. 


11 


Q. What were your duty hours? 

A. Four to twelve. 

Q. Four in the evening to twelve at night? 

A. Yes, sir. 

Q. Did there come a time when you had occasion to see 
one Raymond Lewis? 

A. Yes, sir. 

Q. Had you seen him first? 

A. No, sir; but a cab driver told me about it. 

Q. After you received some information from that cab 
driver what did you do? 

A. I turned the car around and went north on 7th Street 
in the 1100 block and I observed Raymond Lewis standing 
there. 

Q. Did you talk to him? 

A. Yes, sir. 

Q. Did he relate something to you? 

A. Yes, he said- 

The Court: (Interposing) Not what he related, but did 
he relate something. 

The Witness: Yes. 

By Mr. Smithson : 

Q. Pursuant to that information you got from him what 
did you do? 

A. I started taking a report of what had happened. 

Q. Incidentally, did you have a partner on that occasion? 
A. Yes, sir. 

Q. Who was that? 

A. Private Lemocke. 

Q. Is he also in the witness room? 

A. Yes, sir. 

Q. Did you get a description of the persons involved? 

A. Yes, sir. 

Q. Did you reduce that description to writing? 

A. Yes, sir. 

Q. Do you have it with you ? 

A. My partner has it. 
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Q. Was that done by you or your partner? 

A. By my partner. 

Q. Were you present? 

A. Yes, sir. 

Q. Did you have occasion to put the man, Raymond Lewis, 
into the automobile? 

A. Yes, sir. 

Q. What did you do then? 

A. We cruised down to the 1200 block and my partner 
took the complainant in to see if they could find anyone. 

Q. Did there come a time when they came out ? 

A. Yes, sir. 

Q. What happened then? 

A. W^e started cruising south and stopped in the 700 
block of M Street. 

Q. What happened then? 

A. We observed a group of colored men on the north¬ 
west corner at 7th and M Streets, and they proceeded to 
walk east on the 700 block. 

Q. Relate what happened. 

A. We asked Mr. Lewis if he could identify them and he 
said- 

Mr. Garlock: I object. 

The Court: You can say something was said and as a 
result of that what you did. 

The Witness: We called over three colored boys and I 
spoke to Mr. Lewis and asked him, “Can you identify any 
of these?’’ 

By Mr. Smithson : 

Q. Were these two men here present in that group? 

A. Yes, sir. 

Q. Actually where did you stop these defendants? 

A. In front of 704 M Street. 

Q. Did you get out of the car? 

A. No, sir. 

Q. Your partner? 

A. No, sir. 


Q. What happened? i 

A. I called to them to come over to the car. He told me 
the one with the brown leather jacket was not the one, but 
these two were. 

Q. They were present? 

A. Yes, sir. 

Q. Did they make any statement at that time? 

A. No, sir; we put them in the car and went to No. 2. 

Q. What happened at No. 2 precinct between you and 
your partner and the defendants Hall and Moore? 

A. I questioned Mr. Moore about where he had been. 

Mr. Garlock: Was the other defendant present at that 
time? 

The Witness: Yes. 

Mr. Garlock: In other words, they were both there? 

The Witness: Yes, sir. 

By Mr. Smithson: 

Q. What did he say? 

A. I asked him if he could account for the last hour and 
he said he just got home from work. What I mean to say, 
he said, “I got home about 5 this evening.” I didn’t bother 
calling up. 

Q. This was the defendant Moore? 

A. Yes, sir. 

Q. Did he say where he had been in the last hour othbr 
than he got home about 5? 

A. He said he had been in a restaurant in the 1100 block 
of 9th Street. 

Q. He said he had been in a restaurant in the 1100 block 
of 9th Street? 

A. Yes, sir. ; 

Q. Did he make any other statement to you? 

A. No, sir. 

Q. Did he say whether or not he had taken the property 
of Raymond Lewis? 

A. He said he did not. 

Q. He said he did not? 

A. Yes. 
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Q. What about the defendant Hall? 

A. He stated he had been with Wilson Moore in the 
restaurant at that time. 

Q. Did he say where he had been for the last hour? 

A. He said he had just left his mother’s home. 

Q. Did he identify where that was? 

A. 610 M Street, N. W. 

Q. He said he had been with Moore and had just come 
from his mother’s home at 610 what street? 

A. M Street. 

Q. M Street? 

A. Yes, sir. 

Q. I believe you stated he stated he had been with Moore 
most of the time? 

A. Yes. 

#**•••• 

Cross examination. 

By Mr. Garlock : 

Q. You say you noticed the defendants first in the 700 
block of M Street? 

A. No, sir; I said they were standing on the northwest 
corner of 8th and M. 

Q. Where did you apprehend them? 

A. In front of 704 M Street. 

Q. So you apprehended them in the 700 block of M Street? 
A. Yes, sir. 

Q. There were three of them? 

A. Yes, sir. 

Q. No one broke and ran? 

A. No, sir. 

Q. They came over to the car? 

A. Yes. 

Q. After taking them in custody did they ask you to take 
them to the restaurant? 

A. When we arrived at No. 2, yes. 

Q. When you arrived at No. 2? 

A. Yes. 
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Q. Did they say they had been in and had something 
to eat? 

A. Yes, sir. 

Q. Did they mention a fish sandwich? 

A. No, sir. 

Q. Did you take them around there to see if they had 
been at the restaurant? 

A. No, sir. 

Q. What time was it you put these men in the scout car. 
A. About 10, after 10. 

Q. Did you search them at the time you arrested them? 
A. No, sir—I guess we did. 

Q. At the time you arrested them ? 

A. Yes. j 

Q. Did you take any money from them? 

A. My partner searched them. 

Q. Were you present? 

A. Yes. 

Q. Did he take any money from them? 

A. No, sir. 

Q. Did he find any money on them? 

A. No, sir. 

Q. No money whatsoever? 

A. No, sir. 

Q. Were they searched again when they arrived at the 
precinct? 

A. Yes, sir. 

Q. Was any money found on them? 

A. No, sir. 

Q. I believe you testified you interrogated the defend¬ 
ants. ; 

A. Which one? I 

Q. Did you interrogate either one? 

A. Yes, I did. 

Q. Which one? 

A. Wilson Moore. 

Q. Did he admit or deny any participation in this robbery? 
A. He denied it. 

Q. Did there come a time when the wallet or billfold 



that Mr. Lewis said was taken from him, did there come a 
time when it was produced in the precinct? 

A. Yes. 

Q. Were either one of the defendants asked if anything 
had been taken from that wallet? 

A. No, sir. 

Q. Were you present at all times when these defendants 
were interrogated. 

A. Most of the time. 

• •••••• 

Redirect examination. 

By Mr. Smithson: 

• •••••• 

Mr. Smithson: Defense counsel asked whether or not 
there came a time at the station when the wallet was pro¬ 
duced. 

The Court: You have the right to ask that. 

By Mr. Smithson: 

Q. Who produced the wallet? 

A. Mr. Lewis. 

Q. It vras his wallet ? 

A. Yes, sir. 

Q. Did he say how much money had been taken? 

A. About $5. 

Q. Did he identify the premises where it had been taken ? 
A. Yes, sir. 

Q. Do you remember the particular premises? 

A. Yes, sir. 

Q. What was that? 

A. It was in the doorway of 1116 7th Street. 

Q. Is there a stairway there? 

A. Yes, sir. 

Q. Did you go up that stairway? 

A. Yes, sir. 

Q. Did you find anyone up there? 

A. No, sir. 

Q. Did you go through that building ? 

A. Yes, sir. 
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Q. Did that alley open onto any street? 

A. Yes, sir. 

Q. What street? 

A. Either L or M and 8th Streets. 

Q. From the approximate point where this happened to 
where the two defendants were arrested by you and your 
partner is about how much distance? 

A. About 125 feet. Something like that. 

• •••••• 

(Witness excused.) 

Mr. Smithson: That is the Government’s case in chief, 
Your Honor. The other police officer is here, but it is purely 
corroborative testimony. 

Thereupon Billy H. Lemocke was called as a witness for 
and on behalf of the defendants and, having been first duly 
sworn, was examined and testified as follows. 

Direct examination. 

By Mr. Garlock : 

Q. Will you state your full name? 

A. Billy H. Lemocke. 

Q. How do you spell your last name? 

A. L-e-m-o-c-k-e. 

Q. Directing your attention to October 26th, last year, 
what was your assignment at that time? 

A. I was assigned to the 2nd precinct squad car. 

Q. Was Officer Messano your associate? 

A. Yes, sir. 

Q. Did there come a time when you took these two 
defendants into your custody? 

A. Yes, sir. 

Q. Did there come a time when you took them to the No. 2 
precinct ? 

A. Yes, sir. 

• * * • • • • 

Q. Were you present in the squad car at the time these 
men were called over? 

A. Yes, sir. 
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Q. Were there three men at that time? 

A. I think there were four or five. 

Q. The four or five men came over to the squad car? 

A. Three came over. 

Q. Three came over? 

A. Yes, sir. 

Q. Did you at any time interrogate either one of these 
defendants? 

A. Yes, sir; both of them. 

Q. Did you ask them who the third person was who came 
to the car with them? 

A. I asked those men when they came over what his name 
was. 

Q. You did not apprehend him, did you? 

A. No, sir. 

Q. When you interrogated these two defendants did you 
ask them if they had at any time ever been with the third 
man? 

A. No, sir. 

Q. At any time while you had these defendants in your 
custody did they request you to take them immediately up 
to the restaurant? 

A. Yes, sir. 

Q. Did they state that they had been in that restaurant 
and ate something? 

A. They did. 

Q. Did you take them back up there? 

A. No, sir. 

Q. Did you yourself or your partner go around that 
restaurant ? 

A. I didn’t, and I don’t think my partner did. 

Q. Did you take the defendants with you? 

A. No, sir. 

Mr. Garlock : I have no further questions. 

Cross examination. 

By Mr. Smithson : 

Q. Why didn’t you arrest that third man? 

A. The complainant could not identify him. 
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Q. But he did identify these two men. Is that right? 

A. That is right. 

Q. Did you receive a description of the three meu who 
allegedly robbed Mr. Lewis ? 

A. Two of them. 

Q. Were their clothes described? 

A. Yes, sir. 

Q. Did you make any note of the clothing described? 

A. I did. 

Q. At the time of the arrest of the two defendants were 
they wearing the clothing described to you? 

A. Yes, sir. 

Mr. Smithson : I have no further questions. 

Redirect examination. 

By Mr. Garlock : 

Q. Were they wearing clothing described to you or quite 
similar? 

A. I would say they were the same as those described. 

Q. The same as those described? 

A. Yes, sir. 

• • • • • * • \ 

Thereupon Joseph Hall, defendant, called as a witness 
for and on behalf of the Defendants, being first duly sworn, 
was examined and testified as follows : 

Direct examination. 

By Mr. Garlock : 

Q. What is your name? 

A. Joseph Hall. 

Q. Where do you live? 

A. 610 M Street. 

Q. What is your occupation? 

A. I am not occupied. I am a disabled veteran. 

Q. What disability? i 

A. One hundred per cent T. B. 

Q. As a result of that do you have an income ? 

A. Yes, one hundred per cent disability. 

Q. Directing your attention to the evening of October 26, 
1953, were you arrested? 
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A. Yes, sir. 

Q. Where were you at the time you were arrested? 

A. In the 700 block of M Street, N. W. 

Q. Who was with you? 

A. Wilson Moore and I were together. 

Q. How were you arrested? 

A. We saw the squad car at 9th and M Streets.' We were 
walking. At that time we approached the light at 810 8th 
Street. We of course stopped, and of course in the 700 
block the squad car backed up and called us over. 

Q. W r ere there any people around at the time? 

A. There was quite a crowd in the street. As we were 
walking a third man joined us. 

Q. When you went up to the scout car did any conversa¬ 
tion take place? 

A. W 7 e asked the officer what was wrong and he stated 
the man had been robbed. 

Q. Was there any other conversation? 

A. Well, I said at first, I asked him where did it happen 
and he said we robbed him. W r e didn’t know what he was 
talking about and he asked the fellow if he knew anything, 
if he knew we robbed him, and he stated again if he said we 
robbed him he didn’t know what he was talking about, and 
one of the officers said he better know and the fellow an¬ 
swered, “I was robbed.” So they asked him again if he 
knew who robbed him and he said he was robbed and he 
asked if we robbed him. So he looked at me and said I 
robbed him. So we told the officer we had been off approx¬ 
imately forty-five minutes. 

Q. Where had you been to ? 

A. A little restaurant on 9th and M Streets. Moore was 
there and we discussed the sports. 

Q. Who was that? 

A. Ray Robinson. 

Q. Did they take you to the precinct? 

A. Yes, sir. 

Q. Did they search you there? 

A. Yes, sir. 

Q. Did you have any money? 

A. No, I didn’t. 
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Q. Did Moore have any money? 

A. He had some change, about 40 cents. 

Q. Now, while yon were at the precinct did the complain¬ 
ant, Mr. Lewis, produce his pocketbook? 

A. Yes, he was showing the ofhcers just what happened 
with the contents of his pocketbook. 

Q. Where, in the precinct? 

A. A small room, an intersecting room, or something like 
that. There was a table and about three chairs. 

Q. Who was present? ; 

A. The arresting officers. 

Q. At that time, on October 26th, in the 1100 block of 
7th Street, N. W., did you and Wilson Moore rob Raymond 
Lewis ? 

A. No, we did not. 

Mr. Garlock : You may ask. 

Cross examination. 

By Mr. Smithson : 

Q. You were headed east on M Street? 

A. That is right. 

Q. You say this third man joined you? 

A. He joined us at the house at 610 M Street, N. W. 

Q. Did you know who the other defendant was? 

A. Two or three. 

Q. Who was the third man? 

A. Sonny Hodges. 

Q. Is he here today? 

A. No. 

Q. He had seen you in this restaurant while you were 
there ? 

A. That is right. 

Q. But you didn’t see fit to call him in here as a witness. 
Is that correct? j 

Mr. Garlock : I object to that question. 

Mr. Smithson : He is not here. 

By Mr. Smithson : 

Q. Did you tell your counsel that more or less- 

A. (Interposing) No. 


Q. Hodges is his last name? 

A. I imagine it is. 

Q. To the best of your belief? 

A. There were several other people there. 

Q. Did you tell your counsel about this? 

A. Yes, sir. 

Q. No one else was present in the restaurant? 

A. Yes, several other people. 

Q. Did you know them? 

A. Some by sight. 

Q. Just by sight? 

A. I was familiar enough to call them by name. 

Q. Did you call any of them by name down there? 

A. I tried to avert some of this publicity. 

Q. Are there any of them here, sir? 

A. No. 

• •••••• 

Q. You went in there about what time? 

A. The whiskey store had just closed. I imagine it was 
five or ten after nine. 

Q. You left there about what time? 

A. 9:35 or 40, maybe 10 o’clock. 

Q. This store was where? 

A. 9th Street, N. W. 

Q. Where was the restaurant? 

A. On the opposite side. 

Q. You were arrested about 10? 

A. No, about 9:45. 

Q. You were arrested at 9:45? 

A. About. 

Q. Could it have been as late as 10:30? 

A. No, sir. 

Q. You made particular note of the time? 

A. Just about. 

Q. Did you or did you not? 

A. Yes, I did. 

Q. You noted that when you were on the street? 

A. Yes, because I had a date the next day and I didn’t 
want to be late. 

Q. You say you were arrested about 9:45? 
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A. About 9:45. - 

Q. When those men identified you, those three persons 
came over? 

A. The officers called all three of us together. 

Q. There were four or five ? 

A. At the time we were called we were the only ones 
walking. 

Q. You were only three? 

A. Yes. 


Q. This other man came up? 

A. He started walking in the 800 block. 

Q. Although you had seen him in the restaurant? 

A. We had seen him several times that evening. 

Q. When you were holding this conversation where were 
you walking? 

A. I was headed home. 

Q. Where were you when the police stopped you? 

A. In the 700 block. 

Q. You were headed where? 

A. Toward 7th, headed home. 

Q. You live where? 

A. 610 M. 

Q. How was this third man dressed? 

A. I think he had a jacket on. 

Q. A leather jacket? j 

A. I don’t remember. 

Q. After the police officers took his name he left? 

A. He told him to go. 

Q. You two were put in the car?. 

A. That is right. I 




Thereupon Raymond Lewis was recalled as a witness on 
behalf of the Government and, having been previously 
sworn, was examined and testified further as follows: 


Redirect examination. i 

By Mr. Smithson : 

Q. At the time, Mr. Lewis, that the two defendants were 
stopped did you ever say that you didn’t know whether or 
not they were the ones who had robbed you? 

A. No, sir; I told the officer as we got out of the car-- 
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Mr. Garlocx : I object. 

The Court : Wait a minute, let us do it one at a time. 

Mr. Smithson: The question was whether or not did he 
at any time ever tell the officers that he was uncertain about 
these men. 

The Court : The answer was no. 

• •••••• 

Charge of the Court to the jury: 

• •••••• 

You should bear in mind that these defendants, as all 
persons who are charged with crime, are presumed to be 
innocent. Now, that is a substantial right. That presump¬ 
tion of innocence attaches to the defendants, each of them, 
when they are charged with a crime. It remains with them 
throughout the trial and in your consideration of your 
verdict, and it compels a verdict of not guilty unless or until 
that presumption of innocence is overcome by proof, by evi¬ 
dence which satisfies you of the guilt of such defendant or 
defendants beyond a reasonable doubt. 

The burden of proving the defendant or defendants to be 
guilty, is upon the Government. The defendant or defend¬ 
ants has or have no obligation to undertake to prove himself 
or themselves to be innocent. A defendant does not have to 
take the stand as a witness If a defendant fails to take the 
stand as a witness, there may not be any unfavorable infer¬ 
ence drawn from that fact, or any unfavorable comment 
concerning his failure to take the stand as a witness, be¬ 
cause, as I say, that burden of proof is upon the Govern¬ 
ment to establish his guilt beyond a reasonable doubt. And 
that presumption of innocence which I have just alluded to, 
protects him from conviction until the evidence has estab¬ 
lished his guilt beyond a reasonable doubt. It does not mean 
a mere speculative, possible, or imaginary doubt. That 
kind of a doubt might attend any human transaction. It 
means a substantial doubt. It means that kind of a doubt 
which if you had respecting the affairs of your ordinary 
life of a more serious nature would give you pause, make 
you hesitate and honestly question whether the matter under 
consideration is so or not so. If you have that kind of a 
doubt respecting the guilt of these defendants or either of 
such defendants, or respecting the truth of any fact or facts 
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from which you make a reasonable inference of guilt, then 
you have a reasonable doubt as that term is here used, and 
in that situation you should give the benefit of such doubt to 
said defendant or defendants as to whom you have such 
doubt, and find such defendant or defendants not guilty. If, 
on the other hand, you believe the matter under considera¬ 
tion, the guilt of the defendant or defendants, or the truth 
of the fact or facts from which you make a reasonable in¬ 
ference of such guilt, I say if you believe such matter under 
consideration to be so, to he true, to a point where you 
have an abiding conviction that it is so, where you believe 
it to be true to a moral certainty, it can then be said that you 
believe that particular thing beyond a reasonable doubt as 
that term is here used. 

You are the sole judges of the facts in the case, and the 
primary fact here at issue is the identity of these defend¬ 
ants, that is, whether they are or are not the same person 
or persons whom it is claimed committed a robbery of the 
complaining witness. You are the sole judges of the facts in 
the case. It is for you to determine what the facts are from 
the evidence, by considering the evidence, determining 
which part or parts you do not believe to be true and accu¬ 
rate beyond a reasonable doubt, and such fact or facts as 
you believe to be true beyond a reasonable doubt, and basing 
your judgment on that which you do believe. 

• •••••* 

Of course in weighing the evidence in any case, it is 
necessary, where there is any conflict of testimony, it is 
necessary for you to weigh the credibility of a witness or 
witnesses, and that is your function, too. It is necessary 
for you to determine to what extent you believe, or to what 
extent you do not believe the testimony of witnesses testify¬ 
ing before you. That is an important task. It is something 
you have to perform. There are certain guides or princi¬ 
ples which are not infallible, but which the law recognizes 
out of long, long years of experience to be reliable guides, 
which you may use to such extent, and to such extent only as 
you believe they are helpful to you in arriving at the truth. 

For instance, in weighing the testimony of any witness, 
you may consider the interest, if any, which such witness 
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has in the outcome of the trial, and consider and determine 
whether snch interest, if any, has or has not colored or 
affected the testimony of such witness. 

You may consider the opportunity or lack of opportunity 
of a witness to have observed and to know the matters con¬ 
cerning which the witness has testified. You may consider 
the capacity and ability of a witness in the circumstances to 
have accurately observed and to know the matters concern¬ 
ing which that witness has testified. You may consider 
the capacity and ability of a witness to have accurately 
recollected and related what the witness did observe. You 
may consider the reasonableness or unreasonableness, the 
probability or improbability of a witness 7 testimony, not, 
forsooth, to determine whether it is probable or improbable, 
or reasonable or unreasonable, but to help you to determine 
whether to accept it as true or not. 

You may consider whether it has been shown that any 
witness is biased or prejudiced either for or against either 
party in this cause, and, if so, whether or not such bias or 
prejudice has or has not colored or affected the testimony of 
that witness. 

You may consider what all of us do in every-day life, 
whether a witness testifying looks and acts as if that witness 
is fully, frankly, honestly, truthfully, accurately relating 
what that witness knows to be so. In other words, you may 
consider the appearance and demeanor of a witness on the 
stand in helping you to weigh the credibility of that witness. 
If you believe it has been shown that any witness has tes¬ 
tified falsely concerning any material fact in the case as to 
which the witness could not reasonably have been honestly 
mistaken, you have the right to reject entirely all of the 
testimony of that witness, on the principle that one who 
testifies falsely concerning one material fact may be testi¬ 
fying falsely about others, or all, or, in any event, such 
a witness is not sufficiently reliable to compel a jury to base 
its judgment on the testimony of that kind of a witness. 
Now, while you have the right to do what I have just said, 
reject entirely all of the testimony of a witness who has 
testified falsely concerning any material fact, you are not 
required to do that. You may, if in your good sound judg- 
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ment in the interest of truth you think you should, accept 
as true part of what a witness has testified to if you believe 
it to be true. You may accept such part which you believe 
to be true, even though you do reject as false other parts 
of the testimony of that witness, which illustrates the wide 
latitude which the law leaves to your good sound judgment 
and discretion as to what weight you will give to the testi¬ 
mony of such a witness. 

Now, if after full consideration of the evidence, the re¬ 
jection of such part or parts as you do not believe to be true 
and accurate and basing your judgment on that which you 
do believe to be true, you believe that these defendants, or 
either of them, are guilty of the offense of robbery, as I 
have defined that offense to you, and you believe that 
beyond all reasonable doubt, as I have defined that term 
to you, it would be your duty to find such defendant or de¬ 
fendants whom you so believe to be guilty, guilty as indicted, 
and that should be the form of your verdict in that event. 

If after consideration of all the evidence, you do not 
believe the defendants or one of them to be guilty of such 
offense of robbery as I have defined that term to you, or if 
you have a reasonable doubt as to the guilt of such defend¬ 
ant or defendants, it would then equally be your duty to 
find such defendant or defendants whom you do not believe 
to be guilty or as to whom you have a reasonable doubt of 
their guilt, to be not guilty, and that should be the form of 
your verdict in that event. 

j 

Verdict of the Jury : ; ‘ 

The Deputy Clerk of the Court : Mr. Foreman, has the 
jury agreed upon its verdict? 

The Foreman of the Jury: It has. 

The Deputy Clerk: What say you as to the defendant, 
Joseph Hall? 

The Foreman : Guilty as indicted. 

The Deputy Clerk: What say you as to the defendant, 
Wilson M. Moore? 

The Foreman : Guilty as indicted. 

• ••••*• 
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Friday, March 12,1954 

The above-entitled cause came on for hearing, on motion 
for a new trial, before the Honorable, James W. Morris, 
Judge, at 2:42 o’clock, p. m. 

• •••••• 

Warren F. Williams, was called as a witness for and on 
behalf of the Defendants and, being first duly sworn, was 
examined and testified as follows: 

Direct examination 
By Mr. Dwyer: 

Q. State your name and address, sir? 

A. Warren F. Williams; 522-14th Street, Northeast. 

The Court: Warren F. Williams? 

The Witness : Yes, sir. That is right. 

The Court: Is that right? 

The Witness : Yes, sir. 

By Mr. Dwyer : 

Q. Mr. Williams, directing your attention to the 26th 
of October, 1953, did there come a time you were with the 
two defendants, Joe Hall and Wilson Moore? 

A. There was. 

Q. Was or was not? 

A. There was. 

Q. All right. Will you describe the circumstances, re¬ 
garding what happened at that time? 

A. Well, me and the two defendants went to the theatre. 

The Court : I cannot hear you. Talk more loudly. 

The Witness: Me and the two defendants went to the 
theatre, came from the theatre back to 9th and M, to the 
restaurant. There, we stopped to get something to eat; got 
through eating, came out of the restaurant, and started out 
M Street. Then the officer called these two fellows to the 



► 


’4 






* 


4 


*4 





car. 


29 


By Mr. Dwyer: 

Q. Did you go to the car with them? 

A. No. I didn’t. 

Q. Did you walk away? 

A. Wasn’t anything else to do. There were quite a few 
people there. 

Q. Were you in a group? 

A. Yes, quite a few. 

Q. Did you subsequently go to jail? 

A. I did. 

Q. How long afterwards? 

A. The next day. 

Q. On another charge? 

A. Yes, sir. 

Q. Have you remained in jail ever since? 

A. I have. 

Q. At any time, has any counsel for the two defendants 
interrogated you, or interviewed you at the jail, or any 
place else? 

A. No, sir. 

Mr. Dwyer: Nothing further. 

Cross examination. 

j 

By Mr. Smithson : 

Q. You say you went to this movie? 

A. Yes. 

Q. What movie did you go to? 

A. The Lincoln. 

Q. What did you see? 

A. Blowing Wild. 

Q. Blowing Wild. Where is this restaurant you went to ? 
A. It is right on the corner of 9th and M. 

Q. Ninth and M? 

A. M—that is right. j 

Q. Any name to the restaurant? 

A. Well, it is Noville’s Grill. 

Q. It is not open now, is it? 
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A. I don’t know. 

Q. And you say you were with them at the restaurant? 
A. That is correct. 

Q. Where were you in the restaurant? 

A. Where were we in the restaurant? 

Q. Yes. 

A. We were in the restaurant. 

Q. Whereabouts in the restaurant? 

A. Sitting a^ the counter. 

Q. All of you at the counter? 

• •••••• 

Mr. Dwyer: I neglected one question, Your Honor. 
Redirect examination 
By Mr. Dwyer: 

Q. What cell block have you been in at the jail? 

A. CB-2. 

Q. CB-2? 

A. That is right. 

Q. Is that the cell block where either one of the defend¬ 
ants are in? 

A. No. 

Q. Do you exercise with the defendants? 

A. No. 

Q. Have you ever been called out in the rotunda by me 
or anyone else at the same time the defendants were? 

A. No. 

Q. Have you ever been called out by me individually? 
A. No. 

Mr. Dwyer : I have nothing further. 

Mr. Dwyer : In view of the fact that Mr. Smithson raised 
the question whether Hall joined in the motion under oath, 
I would like to have him reiterate the statements that were 
made under oath. 

The Court : All right. 
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Joseph Hall was called as a witness for and on behalf 
of the defendants and, being first duly sworn, was examined 
and testified as follows: 

Direct examination 
By Mr. Dwyer: 

Q. State your name and address. 

A. Joseph Hall; 610 M Street, Northwest. 

Q. You are a defendant in this case, are you not, sir? 

A. I am. 

Q. Since October 26th, you have been at the District of 
Columbia Jail? 

A. That is right. 

Q. Is that correct, sir? 

A. That is right. 

Q. Where have you been located in the jail? 

A. At the jail hospital. 

Q. Ever since the 26th of October? 

A. Well, with the exception of about two weeks. 

Q. Have you been with this defendant sitting here any 
time in the jail? 

A. No, sir. 

Q. In the rotunda or any place else? 

A. No, sir. ; 

Q. Have you been with the other witness (es) in the jail 
at anv time ? 

A. No. 

Q. You have seen the motion filed by the defendant, 
Moore, have you not? 

A. Yes, sir. 

Q. You have read it? ; 

A. Yes. 

Q. You join in the allegations and representations made 
in that motion? 

A. Yes. i 

Q. They are true to the best of your knowledge and belief? 

A. Yes. 

Q. Directing your attention to the attorney whom you 
employed, who did you employ to represent you in the case 
now at issue? 
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A. I asked for James K. Hughes. I retained him and paid 
him his retainer. 

Q. Did Mr. Hughes ever see you ? 

A. Well, the one preliminary hearing, on indictment. 

Q. Did he ever see you after that? 

A. No. 

Q. You were represented at trial by Mr. Garlock, is that 
correct ? 

A. Yes, sir. 

Q. Did you give him the names of certain witnesses? 

A. Yes. 

Did you give him the name of Jesse Hodges? 

A. That is right. He was the third man that was called 
to the police car with me and Moore the night when we were 
arrested. 

Q. Approximately what time did you give the name to Mr. 
Garlock? 

A. What time? 

Q. Yes, sir. What date, how long after you were arrested? 
Let us put it that way. 

A. Well, it hadn’t been too long, about a day or so. 

Q. Were you in the jail then? 

A. Yes, sir. 

Q. Do you know if Jesse Hodges was also in jail then? 
A. Yes. He came after me. 

Q. How do you know? 

A. He worked on the food car. 

Q. You have seen him? 

A. Yes. 

Q. You saw him after you gave his name to Mr. Garlock? 
A. Yes. 

Cross-examination 
By Mr. Smithson : 

Q. Did you give him the name of Mr. Williams? 

A. Yes. He mentioned that Mr. Williams would be re¬ 
luctant to testify because of the trouble he was in. 

Q. And you, of course, gave him the name of Williams, 
and I suppose you gave him some address, is that right? 

A. Williams was at the jail. 
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Q. But you didn’t know that, did you? 

A. Yes. 

Q. How did you know it ? Didn’t you just tell your coun¬ 
sel you never saw him? 

A. No; never had anything to do with him. I said we 
didn’t get together. We were at the jail. 

Q. Were you in the cell block with him, or did you see him, 
or pass him, or get together with Williams? 

A. I didn’t get with him, but I heard he was there. 

Q. When did you hear that? 

A. About talking? I 

Q. Since you were convicted? 

A. No. 

*•*•#** i 

Q. You say you gave him the name of Jesse Hodges? 

A. Yes. At that time I didn’t know Jesse Hodges’ full 
name. I knew him as Sonny Hodges. 

Q. How was your counsel to get the name of Jesse, do you 
know? 

A. It was later found out through one of the clerks who 
worked in the jail. 

Q. But you never gave that to your counsel at that time ? 

A. I told him I didn’t know Sonny’s full name. 

Q. So you gave him a partial name and he was supposed 
to find the witness, is that correct? Is that right? 

A. Mr. Dwyer found it. 

Q. Is that witness here today? 

A. No. 

Q. You gave that name to Mr. Dwyer, and asked Mr. 
Dwyer to have him here today? 

A. By the time I talked to Mr. Dwyer I found his real 
name. 

Q. You have asked him to have him here today? 

A. Yes. 

Q. He hasn’t been here at any time since this motion 
came up? 

A. I wouldn’t know. ; 

Mr. Smithson : That is all. 






Redirect examination. 

By Mr. Dwyer: 

Q. Mr. Hall, at the time the witness was in jail, did yon 
give any description to indicate to Mr. Garlock who he was, 
or how he could be found? 

A. Well, I told Mr. Garlock the neighborhood he could 
find him in, but I said I didn’t know his address or where he 
lived. 

Q. Did you tell him he was in jail? 

A. After we found out he was in jail. You see, it was a 
couple of days in between that we saw this fellow, and 
Garlock, then I told Mr. Garlock he was there. 

Q. You told Mr. Garlock a man by the name of Hodges 
was there. Did you ever tell him the full name of Hodges 
while Hodges was still in jail? 

A. No. I told him the name of Hodges, and he mentioned 
that the witness would be reluctant to testify because of the 
trouble he was in. 

The Court: Hodges? 

A. (Continuing) Hodges. He said that to me. We 
explained to him that by coincidence the witness was in jail. 

Q. Did you ever tell Mr. Garlock at any date at all prior 
to trial, where this Jesse Hodges could be found? 

A. Well, Jesse Hodges up to the time we were tried, was 
in jail. 

Q. After you knew his full name as Jesse Hodges? 

A. Yes. 

Mr. Dwyer : I have nothing further. 

Recross-examination. 

By Mr. Smithson : 

Q. Let me ask you this: You say you retained Jimmy 
Hughes—James K. Hughes? 

A. That is right. 

Q. You saw him the day you were arrested, and when you 
were arraigned? 

A. No. 


35 


Q. Didn’t yon say that on direct examination! 

A. Mr. Hughes answered the indictment, and preliminary 
hearing—not on the date we were arrested. 

Q. Your preliminary hearing before the Commissioner! 

A. No. It was in the other court. 

Q. Municipal Court! 

A. Yes. j 

Q. He was there for that! 

A. He appeared long enough to waive trial. 

Q. And he stood up with you at the time the indictment 
w r as read, is that correct? You were notified of the indict¬ 
ment? 

A. Yes. 

Q. And arraigned on it. And it was after that that you 
saw Mr. Garlock? 

A. Yes, since Mr. Hughes had had a death in the family 
and he couldn’t come to the jail to talk to us, and Mr. Garlock 
came in his stead. 

Q. You saw Mr. Garlock each time? 

A. Yes, each time he offered the excuse Mr. Hughes was 
busy in court, and the death of his brother. 

Q. He had entered his appearance in that case? 

A. Mr. Hughes? ; 

Q. No, Mr. Garlock. 

A. No. Mr. Hughes entered his appearance. 

Mr. Dwyer: I object. The record speaks for who entered 
his appearance. 

The Court : I think it is competent to know to what extent 
this defendant acquiesced in Mr. Garlock’s representation of 
him, because he certainly didn’t raise any question at the 
time of the trial that he wasn’t represented by counsel he 
had employed. 

******* 

Q. Following his first visit at the jail, you saw hi m a 
number of times after that? 

A. Yes, with the excuse Mr. Hughes was busy and that he 
sent him instead. 

Q. And that he was preparing the case for trial? 

A. No, he was getting the information for Mr. Hughes. 
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Q. It was to be tried, and be was getting it for Mr. Hughes 
or himself, to try the case ? 

A. He said Mr. Hughes. T 

Q. When you came in that door with the other defendant 
and sat at the table, and Mr. Garlock was over there, and 
vre announced ready for trial, you made no objection then, A 

did you? 

A. This was the first time I had been in court. Well, from <■ 

what Mr. Garlock told the Court about being represented 
by Mr. Hughes, I thought the trial would get under way and 
Mr. Hughes would come in later. 

Q. You say this is the first time you have been in court? A 

A. Yes, so far as a trial. 

Q. So far as a trial? 

A. Yes. 4 

Q. You have been in trouble since 1936- 

• •••••• , *4 

Thereupon 

Wilson M. Moore was called as a witness for and on 
behalf of the defendants and, being first duly sworn, was 
examined and testified as follows: 


Direct examination. 

By Mr. Dwyer: # 

Q. State your name and address? 

A. Wilson M. Moore; 1925 14th Street, Northwest. 

Q. Since October 26th, you have been incarcerated in the -s 

District of Columbia Jail, have you not? 

A. Yes, sir. 

Q. What has been your location at the jail? 

A. Cell Block 1. 

Q. Is that the same cell block as the defendant Hall, 

Williams or Hodges occupied ? 

A. It is not. r 

Q. Have you seen any of those people at the jail? 

A. No, I have not, not since I have been incarcerated. 

Q. You have seen Hall, the one I am talking about? 
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A. Yes. 

Q. Have you seen the other people at any time ? 

A. No. 

Q. All right. Now, did there come a time when you re¬ 
tained counsel to defend you in this action? 

A. There did. 

Q. Who did you retain? 

A. Mr. Hughes. We sent for Mr. Hughes. He came to 
the preliminary hearing. 

Q. And how did you send for him? 

A. We had a marshal call him. 

Q. In this Court House? 

A. Downstairs in the Municipal Court. 

Q. Did he come over? 

A. Yes. 

Q. He represented you over there? 

A. He came over, and he waived preliminary hearing. 

Q. Did there come a time you talked to another attorney, 
Mr. Garlock? 

A. The same day that the preliminary hearing I was 
waived, he was busy in another court, and Mr. Garlock was 
supposed to tend to it for him, so the Judge sent over and 
called Mr. Hughes. He came over and waived preliminary 
hearing. Mr. Garlock said Mr. Hughes had appointed him 
to get the facts in the case before the case came to trial. 

Q. Did you furnish Mr. Garlock with any witnesses who 
would testify for you? 

A. I did. ’ 

Q. What was their names, and give their addresses? 

A. One was Theodore Noville, the proprietor of this lunch 
room, and Hodges, Sonny Hodges, I gave him his name. 

Q. Well, did you give any address on Sonny Hodges? 

A. I did. 

Q. What address did you give? 

A. It was 13th Street. I think it was in the 1300 block of 
13th Street. 

Q. Was it the same address that you gave me? 

A. I think so. • 

Q. Would it have been 1615 12th Street? 

A. That is it. 
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Q. Did you know if Hodges was there at that timet 

A. No. 

Q. Did you know Hodges was in jail T 

A. No, I didn’t. 

Q. Did you give him the name of Warren Williams? 

A. Yes, I did. 

Q. Did you know where Warren Williams was at that 
time? 

A. No. I told him he could find Warren either at 9th and 
M, or at his home, at 522 15th Street, Northeast. So he asked 
us did any of these witnesses have records. I told him it 
was possible. So he said probably they would be reluctant 
to come down and testify, due to the fact that they had 
records. 

Q. At any time, did you tell him either of these witnesses, 
Hodges or Williams, was in jail? 

A. Yes. 

Q. When did you tell him that? 

A. When he came over to interview us before trial. 

Q. Which witness did you tell him was in jail? 

A. Both of them were there at that time. 

Q. How do you know that? 

A. I had seen Hodges on the food cart. He was one of the 
detail to feed men in the cell block, and the fellow I worked 
under told me Warren Williams had been brought in the 
night after we were arrested. 

Q. At that time, did you know what Hodges first name 
vras? 

A. I found out later on. 

Q. Did you knovr when you told Mr. Garlock? 

A. No, I didn’t. 

Q. Did you ever tell Mr. Garlock, prior to trial, what his 
full name was? 

A. Yes. 

Q. How many days before trial did you tell him that ? 

A. It w’as approximately three weeks. 

Q. Before trial? 

A. Yes. 

Q. And at the time you told him his full name, did you also 
tell him he was in jail? 
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A. Yes. 

Q. Why did you not object to Mr. Garlock trying the 
case for you? 

A. When we answered indictment, the trial was set for 
January 6th. We were brought up on the 5th of January, 
and he came back (from) the cell block and told us we were 
scheduled to go to trial that day. So I told him the trial vras 
set for January 6th. I asked him where was Mr. Hughes. 
He said Mr. Hughes asked him to start the trial, until he 
could be free to take over. I 

Mr. Dwyer: You may inquire. 

Cross-examination. 

i 

By Mr. Smithson : I 

Q. He told you Mr. Hughes had asked him to go ahead 
with the trial? 

A. No, he didn’t say Mr. Hughes had told him. He said 
Mr. Hughes told him to handle the trial until he could be 
available. 

Q. To proceed with the trial, is that right? 

A. Yes. ! 

Q. And that was agreeable with you? 

A. No, it wasn’t agreeable with me. 

Q. Did you express that to the Court at any time? 

A. No. * 

Q. Did you tell Mr. Garlock it wasn’t? 

A. I told him it wasn’t. 

Q. What did you tell him? 

A. I told him that Hall and myself had retained Mr. 
Hughes to defend us, and I didn’t think it was right to go 
on trial with him. So he said that is the "way it was, 

Q. And because he told you that was the way it was, you 
now tell us you sat mute during the whole trial and said 
nothing about your disinclination to have Mr. Garlock repre¬ 
sent you? 

A. Yes, sir. I did. I was more or less afraid I would be 
held in contempt or something for speaking up at that time, 
because he seemed to be handled the matter himself,! 
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Q. What was this address on 13th Street you were going 
to find Jesse Hodges at? 

A. On 12th Street 

Q. You corrected yourself and said 12th, but you were 
thinking of 13th Street. Did he also have an address on 
13th? 

A. At one time I remember he lived on 13th. 

Q. You didn’t even remember the correct address for him, 
did you? 

A. I knew the address when I gave it to Mr. Garlock, 
because I acquired it from the clerk. 

Q. What clerk? 

A. Boy named Beaver, who works in the record office. 

Q. He gave you the address of this man? 

A. Yes, he did. 

Q. But the man was already in jail, wasn’t he? 

A. At that time he wasn’t. 

Q. He wasn’t? 

A. No. 

Q. I see. And you gave him the name of Sonny Hodges ? 

A. The first I told him, I told him Sonny Hodges. Later, 
I found his first name was Jessee. 

Q. That is when you gave the name to Beaver and he gave 
you the address? 

A. Yes. 

Q. At the time he gave you the address, the man was in 
jail? 

A. Yes. 

Q. If he was in jail, Mr. Garlock wouldn’t have needed 
the address, would he? 

A. He asked for the address. 

Q. Even though you had told him he was in jail? 

A. I think the man was there for petit larceny. He said 
in case he would get out, he wouldn’t know where he could 
reach him. 

Q. How many times did you consult with Mr. Garlock 
about this trial? 

A. Twice. 

Q. Twice. You saw him when you were arraigned in 
the Municipal Court, didn’t you? 
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A. Yes. 

Q. At the preliminary hearing? 

• •**••* 

The Witness: Yes, sir. 

By Mr. Smithson : 

Q. He came to visit you how many times at the jail? 

A. He seen us together once. I think he came to see Hall 
later by himself. 

Q. Answer me this: If you gave him the name Sonny 
Hodges the first time, which I will assume you did, when 
did you give him the name of Jesse Hodges, if he only saw 
you once? 

A. I am not exactly sure. 

Q. You know you gave it to him? 

A. I am sure I gave him the name. I seen him a couple 
of times before when Mr. Hughes was supposed to be there. 

Q. I thought you said you only saw him once in jail. 

A. The first time I sent for him myself for Hall, and 
Hall turned some money over to him. That is when he was 
supposed to be gathering evidence in the case for Mr. 
Hughes. 

Mr. Smithson : I have nothing further. 

Mr. Dwyer: Step down. 

(Witness excused.) 

Mr. Dwyer: I have nothing further in the line of evi¬ 
dence, Your Honor. 

The Court: Well, do you want to develop something 
later? You said you weren’t ready to go ahead. 

Mr. Smithson: I wasn’t ready. But I don’t believe there 
is anything that calls for Mr. Garlock to appear now. Of 
course I couldn’t pre-judge at that time what Mr. Dwyer 
might have had, and that w*as the reason for my forewarn¬ 
ing, Your Honor, but I don’t see anything that calls for 
his appearance. j 

The Court : What makes you think I should grant a new 
trial in this case? 

Mr. Dwyer: If Your Honor please, counsel, as Your 
Honor can see, is at a disadvantage, not having been coun- 
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sel of record, and Your Honor knows much more about 
what went on. 

The things that did stand in my mind were, No. 1, the 
testimony of Warren Williams. Warren Williams has not 
been available to either defendant. He has been in a differ¬ 
ent section of the jail. 

The defendants have been separated down there. His 
independent testimony by itself would indicate that his 
testimony should have been offered to the jury, and might 
have persuaded them to a not guilty verdict, particularly 
because it is my understanding that the main evidence in 
this case was the testimony of the complainant himself, 
who recognized these two men, not from a lineup, but two 
men on the street. 

Only two men were brought to the police station. I 
think the natural tendency of a man recently robbed, and 
who has been brought by the police to identify suspects, 
after two or three (attempts)—and I think that is in evi¬ 
dence—would tend to force him to say these two men are 
probably the ones. 

If Your Honor recalls, the testimony indicates that these 
two men were arrested but a short time after the crime 
was committed. No money was found on them, nor any 
wallet, yet they were arrested in the vicinity. 

I think all of those factors, combined, together with the 
testimony of this man Williams, plus the possible testimony 
of the other man, Jesse Hodges, who I understand is avail¬ 
able— 

The Court: He’s the hardest available person to get. I 
have continued this three times. 

*•••••• 

Mr. Dwyer: I haven’t been able to get personal service. 

The Court: If you can’t get service on him, how do 

you say he’s available? 

*•••••• 

The Court: I have continued this from time to time to 
get that man here so I could hear what he had to testify to. 

Mr. Dwyer: Therefore, Your Honor- 

The Court: I don’t think there is enough before me to 
grant a new trial. Maybe if this man can be produced, and 
you can convince me he should be a witness, I might do it. 
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Mr. Dwyer: I am not predicating my argument on the 
proffered testimony of Jesse Hodges. I know that isn’t 
before Your Honor. 

• • * • • • • 

Mr. Dwyer: I predicate my argument on the testimony 
of this one witness, plus the other testimony, the testitnony 
of the two defendants, and the record. 

The record indicates Mr. Hughes was at one time counsel 
of record. I think that corroborates the testimony of the 
defendants that they believed they were going to be repre¬ 
sented by Mr. Hughes. And I think this Court will very 
jealously guard the right of the defendants to have counsel 
of their own choosing. 

The Court: You mean to say we should grant a new 
trial every time somebody employs a lawyer and something 
develops and another lawyer tries the case? That would 
be ridiculous. 

Mr. Dwyer: If Your Honor please- 

The Court: A defendant ought to get up and say some¬ 
thing about it. If he acquiesces and gambles on the result 
of it, he is trifling with the Court to come in later! and 
say he was tried by a man he didn’t want to represent him. 
It would be outrageous. 

I am not going to grant a new trial unless I get more 
evidence. If you can get Hodges here, and show me why 
I should grant a new trial because that might bring about 
a different result, I will do it. But aside from that, I will 
not. I will continue the matter one more time. 

• • # • • * • 

Friday, March 19, 1954. 

The above-entitled cause came on for hearing on motion 
for new trial, and sentence, before the Honorable, James 
W. Morris, Judge, at 2:30 o’clock, p.m. 

#***##* 

Proceedings 

The Deputy Clerk of the Court : The case of the United 
States vs. Joseph Hall and Wilson M. Moore. 

Mr. Dwyer: If Your Honor please, as I have indicated 
to Your Honor in chambers, I have submitted the motion 
to the Court in this case. 
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The Court: Yes. 

Mr. Dwyer : That is all the evidence we can offer on it. 

The Court: Well, in the light of submissions that have 
been made to me, I find no basis for granting the motion 
for a new trial, and it must be denied. 

Sentence of the Court 

The Court: The sentence of the Court with respect to 
each defendant is 20 months to 5 years. 


Filed in Open Court Nov. 23, 1953—Harry M. Hull, Clerk 

United States District Court for the District 

of Columbia 

Holding a Criminal Term 
Grand Jury No. 2 Impanelled November 2, 1953, 
Sworn in November 3, 1953 

Criminal No. 1859—’53 
Grand Jury No. 1681/53 

Robbery (22-2901 D. C. Code) 

The United States of America 
vs. 

Joseph Hall 
Wilson M. Moore 


The Grand Jury charges: 

On or about October 26, 1953, within the District of 
Columbia, Joseph Hall and Wilson M. Moore by force and 
violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession 
of Raymond Lewis property of Raymond Lewis of the 
value of about $5.75 consisting of the following: one billfold 
of the value of $1.00 and $4.75 in money. 

Leo A. Rover, 

Attorney of the United States 


A True Bill: 


in and for the District of Columbia. 


Ray Stephens, 

Deputy Foreman. 
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United States District Court for the District j 

of Columbia j 

Filed November 27, 1953—Harry M. Hull, Clerk 

Criminal No. 1859-53 

I 

Charge Robbery 

United States 

vs. 

Joseph Hall 
Wilson M. Moore 

Plea of Defendant 

In this 27th day of November, 1953, the defendants 
Joseph Hall and Wilson M. Moore, appearing in proper 
person and by his attorney James K. Hughes, Esquire, 
being arraigned in open Court upon the indictment, the 
substance of the charge being stated to them, pleads not 
guilty thereto. 

The defendants are remanded to the District Jail. 

By direction of 

Luther W. Youngdahl, 

Presiding Judge, 
Criminal Court # Five. 
Harry M. Hull, Clerk. 
By James S. Gardner, Jr., 

Deputy Clerk. 

Present: 

United States Attorney 
By P. Leonard, 

Assistant United States Attorney. ; 

ClNCIOTTA, 

Official Reporter. 


United States District Court for the District 

of Columbia 


Filed January 6, 1954—Harry M. Hull, Clerk 
Criminal No. 1859-53 
Charge Robbery 
United States 


vs. 


Joseph Hall 
Wilson M. Moore 

On this 6th day of January, 1954, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; w T hereupon the said jury upon their oath say 
that the defendants are guilty as indicted. 

The case is referred to the Probation Officer of the Court 
and the defendants are remanded to the District of Colum¬ 
bia Jail. 

By direction of 

James W. Morris, 

Presiding Judge , 
Criminal Court # One. 

Harry M. Hull, Clerk. 

By John R. Hess, 

Deputy Clerk. 

Present: 

United States Attorney 

By Frederick Smithson, 

Assistant United States Attorney. 

Edward L. Bettts, 

Official Reporter. 
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Form—23. 

Motion for a New Trial i 

In the District Court of the United States for the 

District of Columbia 

Filed January 10, 1954—Harry M. Hull, Clerk 

No. 1859-53 

United States of America 
versus 

Wilson M. Moore 

The defendant moves the Court to grant him a new trial 
for the following reasons. 

1. Encompetentence and enefficienty on the part of coun¬ 
cil for defence in defending said defendant. 

(A) Failure of council to subpoena vital and credit¬ 
able witness for said defendant. 

(B) Failure of council to conduct preinvestigation 
on advice and information of defendant. 

(C) Reluctance of council for defence to exercise 
right to facilities of the Government in defendant’s 
behalf. 

(D) Failure of said defendant to have the services 
of the attorney attained to represent defendant in case 
in question. 

(E) Failure of council for defence to bring out testi¬ 
mony of inducement and threat upon complaint -wit¬ 
ness for identification of defendant, at which time com¬ 
plaint was in extremely intoxicated state. 

(F) Failure of council for defence to recognize his 
mistake in summation to the jury until such mistake 
was corrected by the Court. 

(G) Failure of council to bring to the Court’s atten¬ 
tion the wide variation and conflicting testimony given 
by complaint witness and arresting officers. 


(2) Failure of the jury recognize the Court’s charge as 
to the creditability of a witness. And decide according 
to evidence presented in case. 

(A) The verdict is contrary to the weight of the 
evidence. 

(3) The defendant was substantially prejudiced and de¬ 
prived of a fair trial by reason of the following circum¬ 
stances. 

(A) Failure of the jury to recognize vital discrep¬ 
ancies in complaining witness testimony. 

(B) Failure of the Government to produce material 
evidence in said case. 

(C) Denial of defendant’s right to have arresting 
officer investigate as to defendant’s whereabouts at 
time of said offence. At the request of defendant. 

(D) Failure of complaint witness and witness for 
the Government to give corroborating testimony as to 
the time, place and method of apprehension of said 
defendant. 

(E) Failure of the jury to recognize the conflicting 
testimony of witness for the Government concerning 
the time element in case. 

Defendant declares that everything contained in this 
motion is true to the best of his knowledge and belief and 
is filed in good faith. 

Respectfully submitted, 

Wilson M. Moore, 

Defendant. 

I, Wilson M. Moore, defendant, certify that I have this 
day given copy of this motion to the U. S. Attorney for the 
District of Columbia. 

Wilson M. Moore. 

Sworn and subscribed to before me this 8th day of Janu¬ 
ary, 1954. 

[Signature illegible] 

Notary Public. 
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United States District Court for the District 

of Columbia 

Filed February 11, 1954—Harry M. Hull, Clerk 
Criminal No. 1859-53 

United States of America 
vs. 

Wilson M. Moore 

Opposition to Defendant’s Motion for a New Trial 

Comes now the United States Attorney in and for the 
District of Columbia, and in opposition to defendant’s 
motion for a new trial respectfully states to the Court as 
follows: 

» 

1. The assertion of the defendant in his petition filed pro 
se asserting incompetence and inefficiency on the part of his 
counsel is without foundation. 

2. Defendant at no time expressed any reluctance to pro¬ 
ceed to trial prior to his conviction with his trial counsel. 

3. That the complaint with regard to the actions of the 
trial counsel in the course of the trial are without founda¬ 
tion and contrary to the energetic manner in which counsel 
represented the defendant. 

4. That the various aspects of the case of which the de¬ 
fendant now makes complaint were energetically and ex¬ 
haustively argued by his counsel in his summation to the 
jury. 

5. That the verdict was just and not contrary to the weight 
of the evidence. 

Wherefore, the premises considered, the Government 
respectfully petitions the Court to deny defendant’s motion. 

Leo A. Rover, 

United States Attorney. 

Frederick G. Smithson, 
Assistant United States Attorney. 
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Certificate of Service 

I hereby certify that I have this 10th day of February, 
1954, caused to be mailed to Wilson M. Moore, District of 
Columbia Jail, Washington, D. C., a copy of the foregoing 

Frederick G. Smithson, 
Assistant United States Attorney. 

#•••••• 

On this 12th day of March, 1954, came the defendants in 
proper person, and by their counsel, John J. Dwyer; Es¬ 
quire; and the United States Attorney, whereupon, the mo¬ 
tion of the defendants for a new trial, coming on to be heard, 
after argument by counsel, is heard in part and continued 
for one week. 

The defendants are remanded to the District of Columbia 
Jail. . * 

By direction of James W. Morris, Presiding Judge, Crim¬ 
inal Court # One. 

• •*•*•* 

On this 19th day of March, 1954, came the attorney of 
the United States, the defendants in proper person and by 
their attorney, John J. Dwyer, Esquire; whereupon the 
defendants’ motion for a new trial heretofore argued in 
part, is submitted to the Court and by the Court is denied. 

The defendants are remanded to the District of Columbia 
Jaii. 

By direction of James W. Morris, Presiding Judge, Crim¬ 
inal Court # One. 

• ••••«# 
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